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Introduction to the Reprint

Since the first printing of Women Living Under Muslim Laws, 'For Ourselves:
Women Reading the Qur'an' in 1997, there has been a growing demand for this
publication from women working within Muslim contexts as well as from those
beyond. This reflects the determined survival of alternative and plural voices
against global and national trends of rapidly shrinking spaces for dissent and
discussion. We are delighted that this publication evidently contributes to
strengthening women's struggle to preserve such spaces.

At the same time, we hope readers of the reprinted version will continue to see
this publication and the diverse opinions it contains simply as a reflection of the
many voices of women who interpret the Qur'an and engage with it in the context
of their lived realities. As such it does not offer an alternative blueprint for a
brighter future for women in Muslim countries and communities, but simply forms
part of the many challenges to monolithic, often male-dominated interpretations
of the Qur'an and Muslim laws.

Women Living Under Muslim Laws
2004



Errata

1.) On page S, paragraph 1, Column 2:
hadith
singluar of ahadith’
should read:
"hadith
singular of ahadith'

2.3 On page 116, I'ootnote 23.:
‘Subsequently published as An information Kit: Women in the Qur'an.
(Qur'anic Interpretation by Women meeting)’
shouid read:
'Subsequently pubtished as Talag-i-Tafwid: The Muslim Woman's
Contractual Access to Divorce: An information Kit.

3.) On page 128, last paragraph, line 5.
"1 the earlier case of Faziul Bibi..."
should read;

‘[n the earlier case of Fazlunbi...”

4.3 On pages 128 and 129 the names:
"Justice Krishna Aya'and "Justice Chanderchot's"
should read:
‘Justice Krishna Tyer' and "Justice Chandrachud's”

5.3 On page 187 paragraph O
" .Mulla’s Mohammedan Law, Justice Hidayatullah Fyzee, etc.,"
should read:
" Mulla's Mohammedan Law, Justice Hidayatullah, Fyzee, etc.."

6.} On page 237, paragraph 3.
"Thomas Cohn in a book called The Nature of Scientific Revolutions'
should read:
"Thomas Kuhn in a book called The Structure of Scientific
Revolutions'
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Glossary

ahadith
saying and traditions of the Prophet as
reported by generations of followers

burga

a form of veil consisting of a ieng, fitted or
loose coat-like outer garment with a
separate attachment for covering the head
and face .

chaddar aur char deewari/char deewari
(Urdu), literally "the veil and four walls'
signifying purdah and seclusion of women

chador

a broad sheet of cioth used by women in
orthodox Muslim societies to cover their
heads and bodies, but that leaves their
faces open

darajah
degree, extent

dhoti

long strip of cloth worn wrapped around
the waist as a lower garment by both men
and woman in many pans of the sub-
ontinent

dupatia

long strip of cloth worn either over the
head or over the shoulders and across the
chest as part of a woman's shalwar kamiz
suit

Figh-e-Jafria
the Shia figh

hadd
the maximum punishment provided under
Muslim jurisprudence

hadith
singluar of ahadith

hag mehr
dower; an essential element of a Muslim
marriage contract

Hijrat
the year of the Prophet Muhammad's
migration to Mecca, 822 A.D,

hilala

obligatory intervening marriage (to a third
person) for a woman seeking 1o re-marry
her ex-husband

iddat

the compulsory aiting period for a woman
who has either been divorced or widowed:;
during this time she cannot re-marry

fjma

the third foundation of Islam; the
unanimous censent of the learnad. |jma
can be expressed through declared
opinion, unanimity of practice and by
silence/non-interference

ijtihad
logical deduction on a legat or theoiogical
guestion

istidial _
a term used in exegesis for a statement
requiring certain proof

kurta
iong shirt worn by both men and women
in many parts of the sub-continent



maulvi
the regular prayer leader at a local
mosgue, or any religious man

mehr
see hag mehr

mullah
religious man; often used in the pejorative

nikah
marriage, pairing

nikahnama
Mustim marriage contract

qazf

false accusation, related specifically to
crimes liable to hadd; gazf itself can be
iahle to hadd

gazi/gad
a judge: usually of a shariat court

gismat
fate, luck

giyas

the fourth foundation of Islam; analogical
reasoning with regard to the Quran,
ahadith and ijma

ra’y

a jurisprudential term signifying personal
opinion or indivigual judgement not based
on any recognised source of law

shalwar kameez
iong shirt and baggy pants worn by
woimen in parts of Pakistan and india

shalwar kurta
fong shirt and baggy pants worn by men
and women in parts of Pakistan and India

shariah
literally "the path’

shura
consuitative council

sunnah

the traditions of the Prophet; these include
what the Prohet himsalf did, what he
enjoined, and what was said or done in
his presence and he did not expressly
prohibit

tafsir
commentary, exegesis of the Quran

talag .
a man's unilateral right of divorce

talag-i-tafweez

a woman's delegated right of divorce; the
husband may at any time during the
marriage grant the wife or any third
persen the uncenditional or conditional
right of divarce

taqlid

a jurisprudential term isignifying uncritical
dependence on past precendent and the
existing schaois

ulema
plural of alim, the learned, with specific
refernce to jurisprudence

ummah
the community, the people

umra
pilarimaga to Mecca

Y0Z0O0
ritual purification; required before prayer

zZina
sexual intercourse outside of marriage;
includes both fornication and aduitery



Preface: An Introduction to
Women Living Under Muslim Laws

The network Women Living Under Muslim Laws (WLUML} was introduced by three of
the participants.

The network WLLUML started, not out of big theoretical considerations but as a response
to urgent cases. In 1984, three feminists were arrested in Algeria for having read to
other women the proposed draft bill of the Family Code.{1) They were kept in jail for
seven months, ncommunicado. It is through campaigning for their release with iots of
other corganizations that for the first time support not oniy came from the liberals and
progressives in the West, but also from within the Third World and Muslim countries: we
thought it would make a big difference to the campaign if we couid also get support from
within the Muslim world. In the event, they were released within a month and a haif
which is exceptional as most of you may know.

During the campaign we received support from women in Bombay who shortly after
wrote back to say that "A young, Muslim woman is going to the Supreme Court
challenging the constitutionality of the Muslim laws that were applied to her in her
divorce. Can you get signatures from the Algerian women to campaign for her?' Most of
you may know the case of Shahnaz Sheikh, a 24-year old Indian woman.{(2) And that
really was the beginning of our network because we fully reatized the enormous capacity
we had if we could relate to each other, keep a flow of information and support going
between us. '

The network WLUML started from the premise that while it is often presumed that there
is one homogeneous Muslim world, interaction between women from Muslim societies
has very clearly shown us that there are some things that we share - indeed many
things - but that there are also vast differences in the situations in which we find
ourselves, in the lives that we live, in the options made available o us. We have
situations in the Muslim world where women are extremely restricted, very closeted

1 Passed on Sth June 1984

2 In December 1983 Shahnaz Sheikh, an Indian Sunni Muslim who sought to divorce her husband
but retain her right to maintenance, filed a petition in the Indian Supreme Caourt on the plea that
Muslim personal law was discriminatory to wormen and hence violated the fundamental right to
equality guaranteed to all citizens of india under Article 19 of the Constitution. She ultimately
withdrew her petition after being targetted by Muslim “fundamentalist’ groups and also discovering
that her lawyer was a member of the Hindu “fundamentalist’ group the R3S who sought to use her
case to feed into anti-Muslim communalist propaganda. '
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where we have very little.space, but also other situations where this space is much
wider. For example, meeting women from Tunisia in 1986 for many of us from other
parts was a revelation; their entire way of being was so different, there were so many
more possibilities than we had.

We have also discovered that there are many customs, many rituals, many attitudes
which, in our respective countries we are told are “Islamic’ and yet when we discuss and
come together across cultures we discover this is not what happens somewhere else.
The most vivid exampie from the last interaction was that of female circumcision in
Africa being justified as "Isiamic' ~ utterly shocking to those of us who come from parts of
the Muslim world where this is unheard of.

S0, one of the attempts of the network is to just promote and faciiitate interaction
between us 50 we can make out the difference between what is religious, and what is
customary related to that particular culture in which we live. This, in turn, makes it easier
for us to see just how strictly we are prevented from fuffilling our potentials because we
are told if you do X this is not Muslim; if you do Y this is not Pakistani, and if you do Z
this is not part of the eastern culture to which we belong. In the last 15 years, in
Pakistan we have felt this very strongly. Everything we do, if we try and raise our voice
and object to something, we are always told: "You are unlsiamic, anti-religion, anti-state
and, furthermore this is not our culfure.' '

It seemed to us far too easy for people to silence us like this We have accepted for too
long what other people (1.e. those with the social, political, and economic power) tell us
we should be doing through the dominant culture.

In July 1984, ten of us met on the occasion of a feminist gathering in Holland and set up
an Action Committee of Women Living Under Musiim Laws and made a commitment to
support each other's struggles. By January 1985, the need for a permanent structure to
allow a constant flow of information and interaction was identified and the network was
set up. Formally the network first met in Aramon in April 1986 when ten of us together
drafted WLUML's first Plan of Action. :

The first Plan of Action defined the following needs: first, te regularly exchange
information on our situations, our struggles and our strategies at various levels, partly by
producing and circulating the Dossiers.(3) Second, to exchange support through “alerts
for action', meaning whenever a case or issue relevant to all of us arises, we circulate it
and ask everyone for their support. But it is not compulsory. Because you are part of the
network you don't "have to' support this case or that case. The retwork is not a +, it is
not a prescriptive organization. 1t is fluid, it is the linkages between us when we feel the
need. |t doesn't tell anybody what are the priorities in your country, in your personal life
or in the political circumstances that you live in. So the network only links us and assists
us in supporting each other. Third, to organize common activities that benefit all of us as

3 The Dossfers are an informal networking tool, aimed at providing information about lives and
struggles and strategies of wornen living in diverse Muslim communities and countries the world
over. Sixteen Dossiers have been produced to date.
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defined by us. The first two pinpointed in the Aramon Plan of Action were: an exchange
programme (held in 1988); a women and iaw project.

The Exchange Programme tcok place in 1988 on the understanding that merely reading
about the realities, strategies and struggles of others is not encugh. We alsoneed first
hand experience of living with other women in their own realities to be inspired by
whatever cther women do and, aiso to be able to see for oursetves that in a different
context women deal with problems similar to our own in ways that may be different from
our own action in our own context. Activist women waorking with women's groups in one
Muslim country or community were sent to women's groups in another country.

Being transposed from what one is used 1o into a different but nevertheless Muslim set-
up allows us to separate things we normally assume to be a whole, i.e. on the one hand
religion, on the other hand traditions and customs, and finally the poiitical use of both of
these. These differences appear s0 much more clearly in a country other than our own.
For example, women from countries where women are velled going to countries where
they are not veiled and still declare themselves to be Muslims - this kind of experience is
extremely enlightening with respect to what is tradition, and how Islam through its
expansion has absorbed various traditicns which were not part of the inihal concept.

Before the Exchange Programme participants went to the field they interacted with
resource persons representing a wide spectrum of approaches to the problems women
face in Muslim cultures and communities. So, for instance, we invited a feminist
theologian who spoke of what could be a fermnist interpretation of the Qur'an but we
also had someone who focused on women being oppressed by patriarchy. an lranian
who spoke from a Marxist point of view, etc. This way, women were exposed to a variety
of analyses that showed there are many paths to deal with the same problem. They
could then make their own choices. The field visits generated many ideas of working
groups shared by women on their return: a working group on "Why women join
‘fundamentalist’ groups" (Of course there is a lot of controversy about the use of this
word so please bear with me and we'll find a proper one later). another on the financial
power of fundamentalist’ groups: where do they get their money from; what do they do
with 1. (So much more than what we can do'); a working group on feminism in our own
contexts; and finally, a research group on Women in lslam, which led to the present
workshop on Qur'anic interpretation by Women

This we hope will lead into the next WLUML collective project on Women and Law
where we want to compile and compare laws {including customary laws} specifically
affecting women and to try and find out what the origin of these laws was histortcally and
from the pcint of view of religion. We would like to compare them in such a way that in
the end we could produce a handbook by which we could say that if you fight a case of.
| don't know, custody or divorce or whatever, these are the differences in the laws
throughout the Muslim World. This is how people have been trying to fight these
oppressive laws, and with what success, etc. and how 1o contact them for strategy. We
also hope that all of you at this meeting who are especially interested in Qur'anic
interpretations will also help gach in their own capacity in the Women and Law in the
Muslim Waorld programe which will be the following common project
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As most of you would know, there are very few ayaaf in the Qur'an that refer to women.
Yet, as pointed out by scholars, there is such a huge amount of Muslim jurisprudence
relating to women, and male-female relationships that it leaves me reeling. Why is there
the need to devote so much time to controlting Muslim wormen? There doesn't seem to
be any other religion which places as much emphasis are aiways told; “Ah! this is
tsfamic you cannot touch it." The Hudood Ordinances(4) for instance, which in my
opinion and that of many scholars as well, are on jurisprudence; it may place it on other
aspects but not the law. And once it is law we a travesty of justice, have heen put
- forward in the name of Islam. Therefore, because the inter-linkage is so close, we wouid
also like this workshop to be moving towards law and islamic scholarship.

One thing | think we need to remember in ali cur work and in this meeting is that the
many similarities between what | call the obscurantist religious groups are not just within
the Muslim world. There are enormous similarities between the people in Christianity
who take the same line and again say the same things vis-a-vis women who tell them-
"You don't have these rights” and say "Qur religion is threatened and our culture is
threatened” etc., etc. So the parallels go beyond just the Muslim world. To us it is
therefore logical that we should link up not just within the Muslim world - which is
important - but also with those who are working outside the Muslim world on similar
issues. | have just been given the slogan of one religious obscurantist or
fundamentalist’ group in France which is: "Catholic and French forever"

4 The Hudood Ordinances were promulgated by martial law administrator Gen. Ziaul Haq in 1979
and included the notorious Offence of Zina (Enforcement of Hudood) Ordinance.

10



For Ourseives - Women Reading the Qur’'an:
Introduction

The following are the transcripts of a 6-day workshop, "Quranic Interpretation by
Women Meeting' held in 1990. The idea of such a workshop was originally conceived of
during the Women Living Under Muslim Laws Exchange Programme in 1988.(5) During
the Exchange and subsequently, a number of women and women's groups expressed a
strongly felt need to break the monopoly of male interpreiation. In the words of one of
the participants at the meeting:

We are always being told what is "proper' and what is “improper', are
always being threatened with the idea that "if you.don't follow this, this
and this, and we have told you what ‘this' is, then you are
excommurnicated” - if | can use that word in the Islamic context - "vou
are no longer part of the Muslim fold.” This is very ‘threatening. And
those of us who have lived under the martial law regime of General
Ziau! Hag in Pakistan can tell you that it was extremeiy threatening
because it was not just a question of a particular type of Islam - and in
many cases | would call it an abuse of Islam - being established and
spread In our cotntry but horrendous laws passed that enforced this
particular interpretation. And, we have discovered that once the laws
are passed it is extremely difficult to get them amended or repealed. 1
is easier we found (the hard way in struggling against proposals) to
prevent a law from being passed than it is fo get it amended.

Apart from the need for Qur'anic interpretation by women, there was
also a felt-need for bringing together women currently working - or
whao would like to work in the future - specifically on the Qur'an. This
is because the few women scholars we have are scatiered in different
countries. We want many things out of this workshop, one being a
possibie collective effort to continue working on the Qur'an. There are
many ayaaf which are relevant so this work may take not 6 days but 6
years, 16 years. Another desire is to estabiish lirnks betweer women's
groups at the grassroots and scholars working on the Qur'an and
Sunnah.

A more personalised explanation of the rationale for the meeting and the problems
facing those who seek to reinterpret the Qur'an was presented by one of the meeting’s

5 See Preface for details regarding the network WLUML and the Exchange Programme.

11
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siX resource persons, who explained that when she started researching the subject of
women in Isiam:

Most of the work was for myself in response io a strong existential
need. | did not think this would have relevance for anyone eise. Then
in 1983-84 the whole so0-cailed Islamization process was at its height
and there was a tremendous wave of violence against women both
verbally in the press and physically. When these laws are debated,
etc., the rationale is always given on the basis of religion, and you
cannot defeat a religious argument with a political argument. You can
cnly defeat a religious argument with a better religious argument.

At that time | started to reflect in a totally different direction. One way
was o take the specific verse in the Qur'an and say this is wrongly
interpreted and to take it verse by verse. But it's like a game of
doming. You have the first line of defence: there are these verses that
are being quoted to keep women in “their place’, se you struggle to
present an alternate interpretation, and you're very happy. But this
doesn't last very long because behind this iine of verses there's
another line of verses and so on. Then there are millions and millions
of ahadith, so it's endless. We have to conceive this in a different way.
Someone here has said they did not wani to challenge Islarn, but what
is meant by “Islam' is the crucial question. it is certainly nct one thing.
Like most religions, it has many sources, the primary one that
everyone agrees to is the Quran, then the ahadith, then figh, jjma,
jtihad and jurisprudence. Not only are all these sources not a
homogeneous body, not only do they not say the same thing, but there
are a lot of contradictions | can cite off the fop of my head, which are
in contradiction to the Qur'an and to each other. How does one deal
with all the internal contradictions? . We have to define the
parameters of Islam.

Most of my wark is on women in the Qur'an because to me that is the
primary source. tven then there are problems of language because
Arabic and Hebrew do not work iike other languages In Semitic
languages you have to know the root of the word, and under the root
there will be hundreds, sometimes thousands of words which are all
interlinked. For instance the word ‘kufr’ that occurs almost in every
verse of the Qur'an has at least eight distinguishably different
meanings. So there is no transiation of the Qur'an, only interpretations.
The fact of multiple possibilities is a blessing.

The Qur'an unfortunately has always been interpreted through the lens
of the ahadith. While all scholars of Islam agree that the overwhelming
part of the ahadith are false, the ahadith certainly represent the
thinking of the Muslims of the 8th century. A lot of that thinking has
been incorporated into what people regard as an interpretation of the
Qur'an. After some time the ahadith become invisibie.

There is no short cut and it is imperative at this time to avoid maie
interpretation. Whether we know the answers or not - we must find
and search for ourselves.

12



Intraduciion

The Participanis and their Contexts

The women who took part in this search through the six-day "Qur'anic Interpretation by
Women Meeting' represented a variety of Muslim communities including: Algeria,
Bangladesh, Egypt, india, indonesia, Malaysia, Pakistan, Sri Lanka, Sudan, and the
United States of America. "

There was a similar diversity in the professions chosen by the participants: islamic
scholarship, linguistic expertise in Arabic {in addition to many others), law, history,
education, sociology, anthropolegy, social psychology, philosophy, international
relations. journalism. All of the women were aclivists. Almost without exception, the
participants were actively involved in women's organizations focused on the advocacy of
human rights {(and women's in particular), and developmental activities - whether in
terms of research, legal literacy and legal aid, conscicusness raising, training, shelters
for women, or any combination of these. The length of their association with WLUML
differed enormously from those who constituted the core group to those for whom this
was a first face-to-face interaction with others in the network.

Islamic scholars, lawyers, and an historian on Muslim jurjsprudence were present as
resource persens, but all participants were experts on the living realities of women in
different Muslim communities. Just how different these realities are and how varied
wormen's responses can be, found expression in the first session in which women taiked
of their lives and their concerns. Some of the diversity of backgreunds and concemns in
their own contexts is reflected in the foliowing extracts from the participants’ personal
introductions:

“Originaily, | am a sociologist and a social anthropolegist. | was
teaching methcdology of the social sciences for tweive years in Algiers
University. I'm now happily working full time in the network, WLUML...
'm the daughter and granddaughter of feminists and my eldar
daughter who is 26 is also a feminist involved in various things.”

"tn Sri Lanka | am involved in organising programmes for school drop
outs and school leavers, young innocent girls. That's my job. Besides
that we work on a voluntary basis in a new group which is still
struggling to grow... We don't have a place but we have a lot of plans
and ideas and we hope dreams will become a reality some day."

"l represent the Muslim Women's Research and Action Forum, | also
work as a labour relations person - that's my full time job. Our
organization's programmes are for Muslim women and for women in
general and we have been involved in social awareness programmes.
The subjects we have taken are wide-ranging like women's stress and
women's household work, also women and law. We have an ongoing
women and taw project which is going {¢ be a fesder to the WLLUML
Wemen and Law Programme. The moment we started our activities
there's been a curfew somewhere and a war somewhere and we are
handicapped... We also do work with other communities too.

13
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"l was fortunate io participate in the Exchange Programme and what !
liked most about it was the first two weeks of the orientation
programme where we were exposed to so many couniries and so
rmany things that we hardly knew existed. For instance, female
circumcision. Well, | had read about it but it was never a reaiity until
the Exchange. That Programme lad us to realize that we have
common grounds with others. In almost all countries women suffer
from most of the disabiiilies that we suffer, though of course to various
degrees.”

"I'am a student of internaticnal relations and that's what | taught at
University for over ten years, but parailel to that was the awareness of
what is happening to women and | have now been writing more and
working on issues related to women. Most of my activilies are with
Shirkat Gah which does sc many things at the same time, but i'm also
a member of the Women's Action Forum and founder-member of
WAF-Lahore "

“In Sudan, I'm teaching women's studies at the University. |
participated in the Exchange Programme in 1988 which was a very
interesting experience for me, it was my first time to be outside and in
Mustim countries... ic see the differences and simiarities and how
tslam had been used by politicians, for their owr interest.”

"I have taught law for 14 years, Muslim law for eight at the University -
where | am the only female professor - and have been writing on
women's issues and rights. | have survived in an all-male domain in a
very conservative society, and this | feel depends on the way you
strategize to survive.”

"My discipline is philosophy. | am also running a development project
in a Karachi squatter settlement,

"One of the suggestions we are going to make to the Haj Committee is
that at least women at the Haj camp should be allowed to pray in the
masque because when they go to Mecca they have to pray behind the
Imam and we women in Pakistan do hot know how to pray behind the
imam. When | talked to a journalist he was shocked, he actually
started shivering. | told him that women in Mecca and Madina are
allowed to pray in any mosque and he just couidn't believe it. He said
‘No it can't be true’”

'l taught family laws for four years but recently was told this was not
allowed. When | confronted the Dean with this | was told “you're not
married'. | was also considered too young.”

‘I began my graduate studies in tstam in 1980, focusing particularly on
women In the Qur'an, and | am currently teaching at the International
Islamic University. My own particuiar concern with regard to Quranic
research is that the standard by which we judge the Qur'an was
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deveioped primarily by men. Even though women had some voice,
had some contact with the text, their voice was not part of what we
consider as recorded history and so when we {ry to understand what
our place is in the Qiur'an, we do not find our voice available in written
documents, they do not include our experience with the text. What I'm
trying to do is to recreate a context of contact with the text to fill in a
fourteen hundred year gap.” {laughter]

"“We conduct training for women and staried a campaign against rape
and to reform the law in indonesia since so far there is nothing
protecting women. Then in an infermal organization of about 10
women, we have been discussing women and Muslims in our country.
In this we got support fror a Muslim men's group, who belong to a big
Muslim party for a meeting on women, religion and cuiture "

Whether-they were approaching the guestion of reading the Quran from a faith or non-
faith perspective, all acknowledged the impact of the male domination of interpretation
on women's lives. After a free-wheeling prefiminary discussion on various issues
surrounding interpretation, women’s perscnal experiences regarding the impact of
religion on their lives at both public and private levels, and their relationship with
activism and feminismn, the Meeting's Chairperson summed up the approach to the
Meeting:

The reaiity in most of our countries - what we do, how we live, how our
business is run, what banking systems we have, what forms of crime
exist - really has nothing to do with the intentions of lslam. however it
may be defined. If we look at the laws that are supposed to be Islamic
in any given country, like the Hudood Ordinances etc., [ dont think
they have very much to do with the process of evolving an Islamic
society.

| also want to remind us ail that this working meeting is on Quranic
interpretation, and not on women in Islam per se. Because in our lives
the Qur'an is linked to other things, we will touch on other aspects too,
but the main focus is going to be - and ! think should be - the ayaat in
the Qur'an itself which more concretely affect us in our everyday life,
and then how these have been interpreted to affect us. Personal iaws
in most of our countries (inheritance etc.} are all presented as
interpretations of the Qur'an.

it was then decided that starting with a presentation on interpretation, the Meeting would
go on to Surah Al Nisa {4): verse 34 and that the agenda would then be decided on a
daily basis, intending to address other ayaat and issues over the remaining days.

As the "Qur'anic Interpretation by Women Meeting’ was envisaged as a preliminary
exercise in a fargely unexplored field, the interpretations that were tentatively presented
were neither meant to be definitive nor necessarily academically watertight. With this in
mind, the editors of For Ourselves: Women Reading the Quran have deliberately
decided o reproduce the transcripts of the six-day meeting in a largely unadited form,
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avoiding imposing external comment or anaiysis, and leaving occasional contradictions
within and between the participants' contributions intact. '

However, the order in which the sections and their contents have been presentad here
is not necessarily the order in which the discussions occurred in the workshop. Although
keeping as close as possible to the original transcripts, some rearranging of the order of
discussions has been done for the sake of clarity and easy reference.

NOTE. While care has been taken to ensure that ail Arabic and foreign words used
during the discussions have been accurately transliterated, there remains the possibility
that words have not been rendered properly for which the reader’s indulgence is
requested.

The English translation and Roman transliteration of the Quran used in this volume
have been taken from Abduilah Yusuf Ali, ‘Roman Transiiferation of the Holy Quran,
with full Arabic text', pub. Sh. Muhammad Ashraf, Lahore, no date, 1st edition 1934. The
ayaat reproduced here in the original Arabic have been taken from Marmaduke
Pickthall, "The Meaning of the Glorious Qur'an: text and explanatory fransfation’. Taj
Company Ltd., Lahore, no date.

The opinions and presentations included in this volume do not necessarily represent the
views of the organizers of the "Quranic interpretation by Women Meeting' or of the
network Women Living Under Muslim Laws.
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Part 1 A:
Interpretation and Jurisprudence

On the Question
of Interpretation

Chair: On the question of interpretation and the methodology of interpretation... one
thing which is a problem for people like myself who have no knowledge of Arabic is:
does this eveniually mean then that | car never be a good cr proper Muslim because |
cannot understand for myself what the book says and will always have to refer to
secondary scurces and their interpretation of what has been said? {And | agree these
are interpretations.) My feeling on this is that since these are interpretations and | aiso
have some intelligence that was given to me, | should use my intelligence and decide
which interpretations | agree with; which seem to me logical and which seem illogical.
This is a question which has come up on several different occasions in the last few
months. | personally have not opted to spend 10 years learning Arabic. This has not
heen my pricrity, nor 1S this the direction in which | want to head in the future. However |
do feel that there are scholars whose speciality is language, that we should link up.
Whether we accept their interpretations or not is something else. We can accept their
expertise, but not necessarily accept what it is that they say.

The statement "Ah! you don't know what the Arabic says, what's in the Qur'an”
bothers me. This is irue, but | can say what | believe is correct or incorract otherwise the
Qur'an and Islam would be addressing iiself only to the Arab - speaking world.

| feel that over these few centuries of development of Islamic faw, one point we get
mixed up, is we feel that everything that is Arabian or Arabic is Isiamic. This is one thing
we just have to get out of our minds. Islam starled in Arabia. The base was pre-istamic
Arab tribal society where they had their own centuries old culture, civilization etc., etc. |
wonder if you noticed on the 14th of August(B) you find people wearing those Arab
robes, for no rhyme or reason. | don't know what they are trying fo prove. This is just
one silly little exampie. | mean just by wearing that head-dress and rcbe we think we
have become Musiims. This is exactly the problem that one resource person pointed out
with respect to differentiating between sunnah and ahadith: one definitely has Arab
undertones and overtones; the other is not supposed 1o have that. So in deveioping a
strategy for the interpretation of Muslim jurisprudence, we have to iry and steer clear of
those kinds of interpretations which are going to fead us back into gre-Islamic Arab tribai

6 Pakistan's Independence Day
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customs. That is our prodlermn. You jook at the Hudood Ordinances; you look at ali those
discriminatory and repressive laws against womnen, and basically at the root of all you'll
find pre-islamic Arab customs and the degraded status of women. /'s important that we
differentiate between the way we are going to interpret ahadith and sunnah.

Parlicipant: Two short comments: about the Arab customs, it seems very clear to me
and we can see this in relation to the fact that lslam now presently absorbs all sorts of
local customs like female circumcision that are not Islamic.

The second point is that being from an Arab country doesn't help to understand the
Qur'an because the languages which are spokan and known as Arabic in North Africa
and Middle East are not the language of the Qur'an. A lay person cannot understand the
language despite its common roocts, hor can they read it easily. it is aiso important to
understand that Arab people cannot read the Qur'an because Arabic is written without
vowels.(7) So if you don't know the word, you cannot read it. if | don't know a word in
English, | can read it and pronounce it and therefore look it up in the dictionary but that
is not the case with Arabic without the vowels. If you want to have books that are
accessible to everybody you need to put the vowels in, and for that you nsed to print
without and then add by band the upper and bottom lines. i am just trying to say that it is
only accessible to an efite. Not 10 everybody who speaks Arabic, far from it. This is to
demystify what most of you peopie who are not from Arabic countries think.

Participant: In Pakistan the Gur'anic script that we use for the Quran does use the
vowels; otherwise it wouid be impossible for us to read.

- Participant: We also use the Qur'an with vowels in Sri Lanka.

Participant: From personal experience | find that when you try to debate or talk to the :
maulvis about the injustice of their rules and their interpretations of what the Gur'an
says, and what the Qur'an actually doesn't say, there is always their dismissal of you by
the fact that, "What do you know? You don't know Arabic. You don't know the Quran.
You have not been trained in the Quran. You had a secular education. You studied in
the West." They use all these things to demclish the credibility of what you understand
Islam tc be. | have been in situations where | am discussing an Islamic point or law with
someone who was trained at Al-Azhar(8) and he keeps bringing out one kitab after the
other. "Look af what it says in Arabic." And it is all marked with yellow markers and
green markers and | don't have that kind of expertise to argue with him; to justify and try
and convince him that what he is saying is not in the true spirit of the Qur'an. If | want to
have some influence and contribute 1o this process of change that we are trying to bring
about, | would have to turn to the Qur'an. And to do that | would have to learn Arabic. If
not, in their eyes, you don't have the right io speak, you don't have any authority and
any credibility to talk about the Qur'an and {siam.

7 Without the zer, zabr (signs or accents below and above Arabic ietters which function as
vowels), written Arabic cannot e properly understood as the vowel-iess combinations of
consonants can have a wide variety of possible meanings.

8 Al-Azhar is Islam’s most famous University, founded by the Fatmids in Cairo after the conguest
of Egyptin 969,

18



Part 14 - Interpretation and Jurisprudence

Rescurce Person {2): | am sure you are already convinced of the answer: if you don'
know Arabic doesn't mean that you can't be a goed Muslim. This is a problem in the
modern context. In Malaysia, Turkey, Iran and the Indo-Pakistan sub-continent, they use
the Arabic script, but in other countries they use the Latin script. So it's not even a
guestion of script anymore. If you believe that Allah is just, it must be that Aliah intended
for everyone to be able to follow His guidance.

What happened in the initial pericd of Islamic intellectual development is that peop!e
became categorized into this class of alim or vlema and, as a result, the commeon
person said, " don't need to know ail of this,” and the alim {or the plural “ulema’) said,
"We'll tell you what it is.” As a consequence of that, there is a lot of stuff that has
entered into the tradition that we are trying {c break away from.

5o no, it doesn't make any difference to whether you ¢an be a good Muslim, but
there are some issues we want to be able to resclve, for example, Quranic
interpretation; you are ncot going to he abie o resolve things by choosing the best
translations out of Engiish translations. That is just going to give you something you can
be cemfortable with so you can go a littie distance. But the actual intergretative process
is more than just Arabic, which is something which just gets kindg of left out. There is the
nasiq wal-marisug.(9), the whole historical, chironological context in which certain issues
and aspects were left out, or changed, or abrogated. There was alsc the idea of how
certain things interacted.

The process of interpretaticn officially is different from the process of being a
Muslim, and the large majority of people would be Musiim and hopefully good Musiims,
based upon, hopefully, a class of people who will have an interaction with the text and
real problems. Not just this class of people wha exist now, who exchange with the text
and never reiate it to what's going on in the real modera context.

Then you have people who are living in this modern context and they find nothing in
the textual interpretation that helps them resolve their probiems, and this is the
relevance of Faziur Rehman's(10) comment. Somewhere there has 1o be a meeting
between modern needs and interpretive skills, Or the problems have to be put before
people and they have to be forced to make it real, to keep it from "Ohl this is just too
complicated for you to understand ..." In Malaysia someone once told me at a talk,
‘They say the Qur'an is toc much for you (o understard: so let us interpret it for you.”

10 be a good Muslim, you do have to have some sense of the book, but it doesn't
mean you can resgive all the issues of jurisprudence, all of the fight on the guestion of
gender without a certain skill. There must be some exchange.

Participant: Most Muslims today are Muslims either by birth or by passport claim and
do not necessarily follow the Quran, either because they don't read it or they can't
understana it. They are Muslims by virtue of what they are born into and they express it
through, essentially, customs and ritual. So whether they are aware of it or not - apart
from the ritual side - they are practising lslam by common sense, by instinctive or
natural justice. Islam came at a certain point of time, in continuity with events, and

8 Masig: a term used for a verse or sentence of the Qur'an or ahadith which abrogates a previous
ong, the one abrogated being called mansug.

10 Director 1962-68 of the Islamic Research Institute in Pakistan, eventually forced to resign
under pressure from the obscurantist iobby. See p. 24
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natural justice is part of that continuity. Yetl your arquments always go back t¢c what is
naturaliy right and what is naturally wrong. My assumpiion has been that verses were
reveaied in the context of something that had happened that needed soeme clarification.

My understanding is that each clarification is a reiteration of what is already known
as natural justice. | do not envisage that gach and every one of us, millions of Muslims
arcund the world are ever going to get through the Qur'an because if is such a compiex
study and we have to get on with life also. Many verses are repeated and are a
reiteration of other verses although in another context. My question is two - fold: can we
simplify this and follow the spirit of Islam if we synthesise some of the revelations into a
concise form. And secondly, if there is a quesiion of doubt anywhere on what I3 right
and what is wrong, can a reference to natural justice be enough?

Resource Person (2): Your guestion is very profound. Sometimes the profundity will
pass over people unless they can concretize it so I'll give you a kind of story.

A young man at the University whose lraining as a philosopher stays very strong in
his approach, wilt write a paper and say "l want vou {o fing the Quranic verses that
support this, this and this.” This is taking an exterior reality that he has or believes in and
then trying to plant it into the Quran. My experience is that the sociai justice model in
the Qur'an exceeds the external experiences we have. From the inside of the text going
out it blows the heads off of some of the arguments that make us think we are so radical
with regard to human nghis. etc. The way {o resolve it is to be able to understand
something more inside the text than we could normally understand. And to develop a
Quranic ethics which we do not have This is something we Muslims never did,
concentrating instead on actual deeds that people did and how they performed things.
We put the guality of effort inte the perfermance of deeds and not into the ethical
principies. There is a Quranic ethics and very little work has beesn done on it.

{ think the Qur'anic models of justice are much sironger than the ones that we have
understood on our own. And if, an the basis of tafsir-al-Qur'an-bil-Qur'an - analysis of
the Qur'an based on the Qur'an itself - something comes cut from a certain verse that is
imiting, you are then further aliowed to fimit that verse to be inapplicable to your
particular situation based on a higher principle in the Qur'an itself. That is why in some
ayaal woman is included in what is explicitly mentioned as well, for fear of what would
naturally occur at the hands of people who say "God didn't say anything about the
feminine at all.."

The overriding principles in the Qur'an with regard to social justice, human rights,
etc., need to be brought out a lot more and utilised as evidence. counter balancing parts
of the Qur'an that are restrictive. And | do say there are parts of the Quran that are
restricted to contexts and even more explicily to particulars. 1 haven't done all my
homewoerk with regard to it so | can't give as good an example as { would like.

Resource Person {1}): Let me recap on what | hear you saying, and please correct me if
| am stating your position incorrectly. What you are saying is that if one is a Muslim by
birth, ong grows up in a culture and an environment where scmehow one iearns what a
general lslamic way of life is. This even without an obvious effort to dig into the sources,
or become a scholar or think very deeply about religious matters one can still somehow
lead a reasonably good life. following ore's, what you have described, instinctive justice,
or comrnon sense, or own intelligence.

My response 1o you would be as follows: there are many ways in which one can
identify what being a Muslim means. And | would not at ali like to say that there is cre
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way. What | would like to share with you is something | have also recently written up.
This is that for me, to be a Muslim today or any day is 1o live in accordance with the wil}
and pleasure of Aliah. Now, Muslims often say with joy and pride that it is easy to be a
Muslim since Islam is the straight path leading to Paradise. in other words, the principles
of Islam are simple and straight forward. Free of ambiguities, confusions,
inconsistencies or mysteries. And comprehending them or living in accordance with
them is not difficuit. The assumption here is that if one somehow comes to the straight
path by accepting Islam, which is Allah's last and final revelation to humanity, one will
fairly effortlessly arrive at the destination: the state of eternal blessedness in the
presence of Allah.

| must confess that | am totally amazed by this assumption. To me, to be a Muslim
today or any day seems to be exceedingly hard. For, to be a Muslim one has to
constantly face the challenge first, of knowing what Allah wiils or desires not only for
humanity in general but also for oneself in particutar, and then of doing what one
believes to be Allah's will and pleasure each moment of one's hife. '

50 my answer is that one does not really become a Musiim just by birth, or by
accident or effortlessly. It takes a lot of positive commitment and work to be a Muslim.
Islam, like other refigions, is net only a matter of professing belief; it's a matter of living it
out because in the Qur'an every time you have the word "aminy' (which means to
believe) you have the word “armalt’ which means to “live it out'. In Islam belief and action
are absolutely and totally inseparable. It says in a surah "Woe! to a perscn who believes
but does not pay attenticn to his neighbour.”

I am not for declaring people to be nominal Muslims. | would not have the audacity
to say that they shiould not call themselves Muslims. But to use the word "Muslim' in the
Qur'anic sense is a very tough and constant job.

From a different standpeint: peopie spend years and years acquiring different kinds
of proficiencies; to become a sociologist, an engineer, a doctor and all that effort seems
to be well expended because you are arriving at a career. Why do you think being a
Muslim should be s0 easy, requiring no effort whatsoever?

And for the concept of natural justice and commen sense: natural justice is very
unnatural and common sense is very uncommon. They don't really work.

Participant: Muslims everywhere objected to the use of the term "Mohammedanism,'
right? But when you speak of sunnah, which is what the Prophet did, in a manner of
speaking t sounds like Mohammedanism. in the Quran, Mohammed is referred to
constantly as ‘Messenger’. Where doss it say that we should refer to his acts? it is a
tctally different thing to refer to his acts. as a geod example set by a good man. ! bring
this up because this has been referred to as sunnah. | am merely asking is this a must
for a Muslim? If this is @ must, why? Where does it say so?

Participant: in the Qur'an many times it has been said that "Obey God and obey the
Prophet." So if you obey the Prophet, naturally you follow his sunnah.

Participant: "Obey the Prophet”" may be in terms of his being a messenger: i you are
talking in terms of him being a messenger, obedience to God is the message he brings.
He was, after all, a man.

Participant: You see, if you restrict yourself just to the Quran, you can say that the
Quran came from God and Mohammed did not add a word to it. It is even said in the
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Qur'an that the Prophet does not speak his own mind, he speaks whatever is revealed
to him. So that means that the Qur'an is purely from God according to Muslim belief. But
when you say Al ullaha wa atliur Rasool' it means that there is something additional
besides the Quran. We believe that is the ahadith and sunnah. Besides, vou cannot
practice Islam completely iust by reading the Qur'an, because the details are not there.
For example, the simple progess of saying your prayers; the details are not given in the
Qur'an. If you want to say your prayers, you have to refer to the sunnah and the ahadith.

Participant: This 5 a personal response, not a scholarly one: the way | have aiways
taken it is that you follow the sunnah of the Prophet in so far as it relates to something
that will amptify the Qur'an. But it is ceriainly not to be followed like peopie tell you, "This
Is sunnah,” while they are pressing sweets on you that you don't want. Or the wearing of
perfume, which was something the Prophet was supposed to do. | think these were
purely personal things. | myself don't find this type of practice at all acceptable because
then you are going against what the Prophet himiself said which was that he was merely
the messenger of God, and that he had no divinity. Therefore you follow the sunnah
when it relates specifically to areas where you need clarification within what was
revealed to the Prophet through the Qur'an. But you can't be a perfect mode! about
eating sweets and wearing scent. '

Participant: He was a perfect embodiment of complete humanity. It is impossible to find
any fault with ki If you think that he has weaknesses that means this order "Ati uflaha
wa aititir Rasoof 1s not compiete. This does not specify follow the Prophet as a prophet,
or as & messenger, or as a leadar, but simply says "Foilow him" So in every respect he
is a perfect guide for us. :

Resgurce Person (1): | wanted i say something about an earlier point then | will try to
respond to this question which is again a big guestion.

The peoint about not knowing Arabic being in some ways a handicap: in some way,
all of us who are non-Arabic speaking, are confronted with that. {'ve had that thrown-in
my face so many times. | have been asked, "Who gives you the authority to interpret the
Qur'an? Yeu are not & man and you don't speak Arabic. You haven't been to Al-Azhar
and so on” And | said, "Thank Ged | haven't." That's precisely why | want to do it. They
say, "Who gave you the authority?" and | say, "l myself, gave myself the authority. Who
else should give me the autharity?” Thig is what is so good about being a Muslim. We
don't have a Church. We dor't need anybody's authority to validate our need to study. .

| think of this collective effort as a sort of a relay race. Everybody cannot be a
specialist in everything. If you look at the vast corpus of feminist theology in the West,
you wiil find that there are just a handful of people who do the basic stuff. There are a

-few people who do the primary sources and then there are people specializing in various
areas. It's like a relay race. You run the race a certain dislance and another person runs
the next lap. | think if we start thinking of ways {o divide up our tasks accordingly, we
can get somewhere.

Participant: it was mentioned that there is no Church in islam. Well, it may be sc in
principle, but in fact it's less and less true. Not only do we have a clergy, but this clergy
in many instances ig acting as a political group. | don't think we should igriore this. This
leads me back to the question of Arabic. Nawal el Sadaw! and Fatima Mernissi know
Arabic and they can quote the Qur'an back and forth, but still their input is dismissed by
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the clergy. So one way or the other we have to deal with this guestion,

Resource Person {1}: ! want to read to you a couple of statements from Allama Igbal's
lecture on the "Principle of Movement in the Structure of Isitam’, which has an impaortant
bearing on the methodology of interpreting the Qur'an:

" know the wlema of Islam claim finality for the popular schools of
Mohammedan Law, though they never found it possible to deny the
theoretical possibility of a complete jtihad. | have tried to expiain the
cause which in my opinion determined this attitude of the wema. But
since things have changed and the werld of 1slam is conironted and
affected today by new forces set free by the extraordinary
agevelopment of human thought in all its directions. | see no reason
why this attiiude should be maintained any longer

'Did the Tounders of our schoocls ever claim finality for their reasonings
and interpretations? Never. The claim of the present generations of
Muslim liberals to reinterpret the foundational legal principles in the
light of their awn experience and the altered conditions of modem life
1S in my opinion perfectly justified.

"The teaching of the Qur'an that life is a process of progressive
creation necessitates that each gengration guided, but unhampered by
the work of its predecessors, should be permitied to solve its
problems.”

This is the clearest statement Igbal made on this problem in which he says two very
important things. One, that the foundational principles can be examined; not just the
superficial; not the superstructure. And second, that every generation has the right to
solve its own problems. These are extrernely important points.

But in general what is happening in many countries - particularly in the sub-
continent, from Sir Syed Ahmed Khan to the modern pericd exemplified by scholars like
Professeor Fazlur Rehman - is that people are saying there is a lot of confusion in Muslim
societies about what is islam, in view of which it is very important to go back to the
foundation of Islam - to the Qur'an. But the question is of how are we to study the
Qur'an, and as said earlier, knowing Arabic is just one part of it. You also have to know
what those words meant to a particular cuitural milieu, how they were interpreted by
people living in that area. Once we know what these concepts meant at that time, we
can then bring them forward and see how they would apply today.

it's not that we want to recreate the conditions of the 7th century as some people
do. we want to see how those concepts fitted into those conditions. For instance, it is a
proven fact that Islam and the Prophet of Islam gave women many more rights than
women had at that time. Historically, we know that. This means that in every generation
Musiim women must have more rights than they had previously: not less rights. That is
the principle of analogy.

‘These scholars are talking about a movement back to the Guran, and then a
movement forward from the Qur'an to the present time. 1 think this is what we need to
do in our work here. : '

Now your guestion about what is the position of the Prophet of Islam. |think this is
again a part of the very complex guestion of revelation. On the one hand, | think
Muslims give the Prophet of Islam very little credit. | make a diagram when | am
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teaching this In class: you start from God and enter Gabriel, Prophet Muhammad and
Muslims. it's a straight line. Muslims say that the Prophet is a receiver and transmitier -
in terms of modern analogy, he is like a tape recerder. you speak, 's recorded, it's
transmitted. That means that the Prophet had no input into the Quran. However,
because the Prophet s the vahicle through which the Quran has been transmitted, the
whole testimony, the whole evidence of the Qur'an rests on the Prophet,

Let me give you an example some of you might remember from the time of Genera!
Ayub Khan{11) who was, relatively speaking, a pregressive Muslim - | emphasize
relatively speaking. He invited Professor Fazlur Rehman, (in my opinion the best Islamic
schelar of our times) to come and assist the government of Pakistan in liberalizing the
laws. Professor Fazlur Rehiman remained in Pakistan for several years and did a lot of
good work. He was instrumental in the progressive Muslim Family Laws Ordinance of
1961 and so on. As a resuit of his progressive thinking all the muliahs got after him.
What they finally got him with was a statement he had made about revelation in his book
written 20 years earlier. in explaining revelation he had said, "insofar as the source of
the Qur'an is the word of God, it is entirely the word of God. Insofar as Muhammad was
the transmitter of the Qur'an, it is the word of Muhammad because he was the vehicle ™
That was a statement. The muflahs translated that into Urdu as saying Fazlur Rehman
says that the Qur'an is the joint work of God and Muhammad - which is not what he had
said at all. That was enough. Within 24 hours Fazlur Rehman had to leave the country.
This is just to emphasize, especially to those of you who are not from Pakistan, that it is-
highly dangerous to talk of revelation. Because any statement that you make becomes a
challenge to the basic articles of faith.

But the question remains what is the impertance of the Prophet? | think the Prophet
is enormously important in understanding islam. The Qur'an says that there was a
series of prophets; that the Prophet Muhammad was not the first prophet. He is believed
by Musiims to be the last prophet. There is no hierarchy of prophets in the Qur'an. The
Quran says many times that, "We make no distinctions between them". The Prophst is
described in the Qur'an as a model for Muslims, since he is the Prophet who mediated
this particutar revelation and is the closest in time to the Muslims.

It i1s important to remember that in Christianity you have the concept of Jesus as
divine human - which means that he could not sin. This is also the Shia perspective on
the Prophet Muhammad and on the iImams; that they cannot sin.

Participant: Excuse me, but this ig different from divinity.

Resource Person (1) Yes, | know that. What | am saying is that he was a ‘complele
person’ What makes him so special is that he exemplified in his life the role of a
husband; of a father; of a general; of an administrator; of a recipient of the Quran: of so
many things that he is seen as a complete human being. That's what makes him so
important. It is very unfartunate that because of the confusion that exists in our general
state of Islamic knowledge, we have lost sight of many facts of the Prophet's life. For
instance, we have forgotten how compassionate the Prophet was. | mean we are living
in a society where on a slightest suspicion a woman should be stoned to death. And we
have traditions of the Prophet that when somebody went to him and said, "l have

11 Pakistan's first military dictator who ruled from 1958 and was subsequently elected President in
1962, an office he heid until 1969
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commitied adultery,” he sent him home three times, and said, "Go and think about it."

There are s¢ many stories about the Prophet's compassion; about his enormous
mercy to people who were antagonistic to him; about his liberalism; about his
generosity; about his treatment of women; about his treatment and respect for his wives.
All of that we have forgotten. instead we have all the negative ahadith which are
attributed to him and they are being used against us.

Somewhere along the line we have to undersiand the impertance of the Prophet
Muhammad as a feminist. 1 see him as a feminist. Igbal was a scholar in Arabic who had
a very fine understanding cf the Qur'an. One of the things he said was that if he was
reading the Qur'an and he did not know who had written it, " would assume it would
have been written by a woman”, because it is so pro-feminist,

Participant: | came across a hadith which said, some people came and asked the
Prophet for advice on bettering the date palms which were not bearing fruit. He told
them to use a specific methed of growing. The next year they came and told him there
were stili no fruits. Then he is supposed to have said, "In the matter of worldly things,
don't listen to me." The ahadih is in the WLUML Dossier No 2. | agree that on certain
matters we can't take the entire practice as if it was ordained.

Resource Person (1): Amongst the various sects there are people who call themselves

Ahle-Sunnat, who want to follow everything he did; that means they grow a beard, or for

instance, the Prophet did not like the colour yellow, so you should not fike the colour

yellow, ! think it is quite irrelevant whether you like it or not. Use your common sense. In

what ways is he to be followed? He was a human being. And this is a statement the

Qur'an makes endless number of times. He walked; he talked; he siept; he did
everything as a human being. You could respect him because he was a fine man, but
you were not supposed to do everything he did. As a prophet his stature was different

from his stature as a person. All of us have personal likes or dislikes.

Resource Person (3). How does distortion come? We have the Qur'an which we
Muslims believe to be the word of God, but later on even the word of the Prophet
Muhammad began getting incorporated within a corpus of Islamic jurispruderice.

-What the Prophet said and what he did were two things but what he remained silent
on pecame a portion of the tradition which was exploited by the later Caliphs, and later
kings of Islam so that when they wanted something to suit themselves, they asked a
Jjurist, "Now you say it this way because the Prophet was silent on this matter” and it was
made into a fatwa, later into piles and piles of fatwa - in India it came to be known at the
time of Aurangzeb as Fatwa--Afamgiri, and Imam Abu Hanifa's traditions as the Hidaya
- there was no scientific sifting.

There is no positive understanding of what is meant by the “traditions of the Prophet
Muhammad', by "ahadith’ because ahadith i1s what A said to B, and the process goes
into three generations. In tha generation of the Prophet, there were certain people who
learnt what the Prophet said and they passed it on to the next generation, tabiun’ who
passed it on to the third generation: ‘taba u't-tabiun'. Mind you, they passad it on mainly
through words. Then there was the text of the .ahadith and there was the person who
transmitted that ahadith. Many times you find that the transmitters were neither scholars
nor inteflectuals nor people based in knewledge and understanding but simply people.
who were good at heart but their memories could have failed them. There was no
scientific sifting of ahadith, and today you have a hadith which is passed by 72 people to
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4 people known as a hadithi-i-muta’awati, meaning that there couid be very little doubt
about this particular tradition because 20 or 30 or 40 men (or 10 or 5 man) have said it
not only in one generation but from 1 to 2, 2 to 3, and even 3 to 4 generations
sometimes. But there are very few mufa’awati, most of the traditions were ahadi
meaning singularly promulagated’. That means a single man from generation 1 said it
to a single man in generation 2, who said it to a single man in generation 3 and it was
absorbed In this toc there was a lot of distorticn because some are known as 100%
right. scme are known as 75% right and some are known as 50% right, some are known
as 40% right and there are differences of opinions.

All these confusions have been created on the superstructure of lIslamic
jurisprudence. These sorts of confiicts and tensions which come in the verses of the
Qur'an - that we are trying to interpret and re-interpret - are there simply because of
these trends that have been introduced into the traditions of Islamic jurisprudence.
These traditions were crystallized in the 4th century of islam by the Sunni mauivis who
call it fagfid. which means that you no longer have the authority to question this. For
Shias, the authority rests with the leaders. But the principle of using your own judgement
has been lost. So the process of jiihad, and the process of learning and the process of
personal opinion and personal sanctions, has been lost and that, unfortunately, has
created the confiict

Nonetheless In the early 1850's in Egypt, there was a revival by people like
Muhammad Abdu-Wa Jamaluddin Afghani, who started the Salafiyya School of thought.
From ‘safai {Tancestors’), Salafiyya means going back to the original text of the Quran,
using only those traditions which reflect the Quran to make a reinterpretation. They
brought out a well-known magazine called A-Minar, which carred a lot of verses by
these people. Egypt is ane of the first countries that took a step towards this liberation.
They started reinterpreting the text in keeping with modern times, modern situations, in
consonance with what has been said and tried to bring equality of status, which was, of
course, then taken up by the North African countries and South East Asian countries. OF
course, changes have been very slow. Some of them, like the changes that were
brought about in 1961 in Pakistan (Mustim Family Laws Ordinance) were to a certain
extent very progressive but then in 1879 Pakistan's trernds were reversed.

The Quran, within its own iifetime, teaches you to reform yourself. Take the verses
on aicoholic liquor. The first is "in this there is more harm and less good”. The second is
that when you're drunk do not go near your prayers, and the third is that it is the act of
the shaitan (the Devil). so do not drink. So within its lifetime, you find that the Qur'an is
showing a trend. it is training the human mind to accept certain norms as it progresses.
Therefore, it is teaching you that - on the basis of the principles that it has set up - you
can make a superstructure on the urisprudential level which yau can further enhance
and further re-interpret to bring about a closer understanding of the principles.

Resource Person (5): What interests me in reiation t¢ Qur'anic interpretation, and also
to what the network is going to do in Women and Law is the codification of certain
Qur'anic injunctions; why there should be a particular interpretation in a particular
isfamic country and so on. | would like now to look into processes of how this is made
legitimate by the traditional kind of Muslim jurisprudence. The presentation is not going
to be very scholarly. is very general and is the standard kind of input given to
universities on the methodology of interpretation. The missing links will be the gender
issue, or a particular kind of perspective of male dominance. This group can discuss the
missing links of who says what is Islam in between.
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Usuaily, when we begin a jurisprugence class, they wili say that the scurces of
Islamic law wili be. Qur'an, sunnah of the Prophet, iima, givas. Sunnah are the
established customs of the Prophet. While most textbosoks say the sources of Islamic
faw are Quran, sunnah, jima and giyas in one breath, basically the sources that are
undisputed are the Qur'an and sunnan. The process of interpretation through jma and
givas is always subiect to interpretation because it is itself a tool of interpreting the
original sources in the Qur'an and ahadith.

fima is the consensus of the jurists - meaning the Sunni schools, for example of
Shafei, Maliki, Hanafi and Hanbali; all come together and alt of them agree. This is jima:
the consensus of the community. But, when you look into it, there is actuaily no such
conzansus because who is the community? At which point do you become &
community, and so on. These are all controversies.

Then there is gfyas - meaning by anaicgay’. For instance, there is a specific
injunction in the Qur'an, supported by the ahadith, prohibiting the drinking of wine. Then,
is the drinking of wine made from dates haram (forbidden)? If drinking wine is haram,
then by analogy the drinking of wine made from dates is also haram.

Then they go into the process: if this is the Qur'anic injunction, then how do you
know this is the injunction? So they go through the process of the revelation of the ayaf:
at what point of time was it revealed etc., to look at the authenticity. This is foliowed by
annasa which is when there is conflicting evidence of competing ayaai: which ayaf will
abrogate the other. Then there is controversy on whether the abadith can abrogate the
Qur'an. If so, then you go into "When can a hadith abregate the Quran?”

- This is the standard kind of thing we do if we go through law school. There is
actually a LOT of literature on this. It is a new thing to intreduce gender and to query: “ls
this istam?”, "This is not islam”, "Who says what is Islam?" You find that because of the
availabie ,iterature - whether it i1s Jfma or varying opinicn or majority opinion - the
question of implementing Muslim law becomes very difficult because this process is
limited to a very few people. The allamas or maulvis in Pakistan who have gone through
five, ten years of law schoo! are supposed to know everything. For most of us this 1s
unreachable. We always have to go to people who are fearned in such things, who
master all this literature on this subject. The problem n implementing the law emerges
where a few paople are the onty ones who really know what is happening and they say:
“This is the law. This is tslam. And this is how it should be" while the rest of us do not
know any better because we do not have knowledge of all this literature.

Therefore at least from my experience in South East Asia, there is a need to ensure
oublic access to the law and to perhaps assist in the administration of tha codified
Muslim law in a particular country.

Codification began a long time ago in the Ottoman period, in Algeria, in Tunisia and
so on. The basic idea of codifying the laws is to state which particular law is now the law
of the land in a particular country. In a way this limits the jurisdiction of the gazis, or of
particular instituticns, or limits the jurisdiction of interpretaticn of a particuiar situation or
issue. The state decides this is the interpretation for the land and the gazis have to
apply that and people will accept this as the interpretation. This is normally done for
family faws. This is legitimized by a process in jurisprudence called siyasa-i-shariah, in
£ssence meaning it is the right of a ruler, state or particular political institution -
depending on who is running the state - to determine the principles to be used in
implementing a pariicuiar Muslim law in that particutar state. There has been a lot of
discussion about whether this is open to abuse, and about who decides.

Even if the slate decides, or the ulema or the maulvis, they are ail supposed fo be
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guided by this principle: "what is supposed to be good for the community”: the rnasfahah
of the community. But that is where the problem arises. Who is going to decide who the
community is? Is it the mullah? 1s it the people? So you run into a ot ¢f problems.
Nevertheless, from my own experience | cannot say that all the codification has for
instance gone against women. In South East Asia, we are not in a situation where we
had. for instance, the Pakistani experience of Hudood laws.(12) Therefore, the reaction
has not been confrontational to this institution. Our codification of Muslim laws is
according to this concept of political authority in Islam and sivasa-i-shariah. Take gender
issues such as polygamy. In Malaysia, you have 13 states some states restrict
polygamy and some states allow poiygamy through this process of siyasa-i-shariah.
That made me wonder how is this so? Not just among the schoole, even within the
Shafei law there are differing copinions. Malaysia may be entirely Shafel, but some
Shafei states allow polygamy and some Shafei states do not.

Participant: As regards sfiyasa-i-shariah, the catch seems to me: who decides who the
rulers are? Because if the rulers are people who have usurped power, who have no
authority over the people that they rule by force, then where would that leave us in terms
of interpretation and progress? Where do we go from there?

Resource Person (8): When you talk about reinterpretation, a fresh look into this, is this
allowed in the process of siyasa-i-shariah? Or do you just return to the corpus of law
that you have frem all these uvlema since time immemorial and select from that? This (s
always the problem with respect to jfihad, it has always been a controversy.

But 1 do know that some of the interpretations in favour of women used in Malaysia
are not fresh interpretations, rather, they are taken from different opinicns which may
not be the majority opinion of the Sunni school, or even the majority opinion of Shafei,
even though Muslims in Malaysia are Shafei. For instance, the imposition of a minimum
age of marriage came from a very minor variant of the Shafei school which today they
felt should be the law of the land because they said, "it wouid suit cur social conditions
today.” Therefore I'm not sure whether one should query every particular interpretation.
A lot of people here are very angry with people who gave their opinions a long time ago
but we do have pockets of very interesting and variant interpretations which we coulg
also use, in addition to a fresh look.

Apart from this, Malaysia has not only taken Shafei but also Hanafi and Maliki views
on certain things in her process of siyasa and codification, and looked at the corpus of
interpretations. | don't think there has been an jtihadic fresh interpretation vet. But |
think it has been done in Pakistan in the landmark Khursheed Bibi case (1967)
regarding the woman's right to khufa - dissolution of marriage - saying a woman can ask
for divorce and she doesn't have to go through the process of court to get a divorce. |
think that's a fresh jjtihad’f interpretation.

Participant: But that goes back to the hadith, and she still has to go to a court. The only
difference is that prior to the Khursheed Bibi case, a woman had limited grounds,
subsequently not liking her husband's face was accepted as sufficient grounds for khula.

12 Subsequent to this meeting, in 1995 hudood laws were introduced in Malaysia's Kelantan
state.
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Resource Person (5): Well, she does not need her husband's permission for khula
while in Shafel countries she must get the parmission of the husbhand to secure a khula.
it goes through a whole long process, but we have adopted the Maliki view that in the
end it goes 1o the court. The court must grant the divorce. The husband has no right to
consent or not consent, if the court so feels it must grant the divorce. This 1s an example
of how the law has been changed by bringing in a Maliki concept.

Lately, | have come across this issue of domestic viclence that relates also to
whether the husband has the right to beat his wife, and this is new because there is
nothing in the corpus jwi - the law developad by the jurists on this point - as yet | guess
it was not raised as an issue al the time they had io make all this law. So it is not
covered, that | know of and perhaps we could also discuss it in relation to 4:34. This is
really where we have to break new ground: 1o lock at the gender perspective.

I think that what the group has to discuss is all these traditional interpretations of
specific issues on male-female relationships, gender bias, and so on.

That was a very brief run down of jurisprudence. What might be of interest because
Pakistan is facing the new Shariah Act is that the international islamic University drafted
a new set of family laws under the dcctrine of sivasa for the interests of the public, but
then discovered changing the law ilself is not good enough, because who is going to
implement it? It is not & question of having women as judges, somstimes you may have
women but they are not conscicus of certain gender issues so it doesn't help at all. So
the shaiiah court in Malaysia has sent the gazss back to school - the gazis in Malaysia
actually have a minimum standard of training and then they have to go back to law
school to learn how they must implement the laws and how they should exercise
discretion. This because some of them do whatever they want because they think they

re Mujtahid, they have studied everything. The state has decided to restrict their
discretion on certain things through the law of the land. Scmetimes the gazis still use the
old interpretation, so they have 1o go back {o school and be retrainsd. '

We have yet o monitor how they perform afterwards but we have heard instances
where they deny women their rights. Thus, the law may say Muslim women have the
right of injunction against molestation in the shariah courts. But when the women come
to court, sometimes the gazis say: "You are a mother of children. Who will look after the
children now?" and they send her back. They have not given her the redress that is
supposed to be her nght under the law. The problem is that in training the gazis they
forgot to discuss gender issues: how do you see 3 woiman and her role in the family and
her right of access to the law. They don't go that far. They teach purely what the faw is.

Another interesting point: in the islamic University training programme the gazis
especially said, "We do not want women to teach us." So all the teachers have heen
male and it's all very secret. | have not had any access - yet - to what exactly they are
teaching them, or how they are assessing them or monitoring graduates when they
leave. This is ore area that should be of interast to women where | come from and that
has not yet been considered in terms of action or strategy.

Resource Person (3): How would you see the usefulness of other secondary sources
that were used at one point or the other in Muslim history. like fstihsan flegal discretion]
and istisfah [taking into account the public gocd]?

Resource Person (§): This again relates to the issue of the inlerest of the public at

large. For instance, in the case of the Caliph Omar and the thefl: theft is a ciear offence
in the Qur'an. It says in clear terms if theft is proved and the conditions are mel. then the
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penalty of that is cutting off of a certain anatomy of the right hand. Omar, despile the
fact that ne knew of the Quranic injunction, put the punishment into abeyance since
there was a famine. So this is a case of the public interest where evan specific things
are ovarruled in view of what is in the public interest. It was done and accepted as part
of the law and everybody agrees that Omar was right in doing that becauss it was in the
interests of the public.

Resource Person (3): Under present conditions, we do have specific cases where
istifisan and istisiah are translated as "public good'. If that was usad in the interests of
the public good, den't you think that doctrine needs to be developed more? Because it
was a clear deviation from the Holy Quran, from the Qur'anic injunctions. if that was
justified on the grounds of being in the interests of the public, couldnt we build on that
methodology?

Resource Person (5): Well, it's logical. It could be done if it was done in the past and
they managed to get away with it because of the situation of a particular country. | don't
see any reason why it cannot be done, but what averybody is worried about is how we
go about it.

Participant: | was wondering whether one could say it was a clear deviation. | am not a
Qur'anic scholar, but even where the punishment is clearly specified it is then followed -
and | think this happens everywhere in the Qur'an - by the statement "God is merciful
and God is all-forgiving'. So as a corallary to tne punishment there is always the
peseibility of mercy and judicial discretion. | would have thought it is not & deviation or a
contradiction but understanding it in its entirety...

Resource Person (5): The point is that it was lccked at as a whole picture and what
was the spirit, what was the rationale.

Resource Person {3): The need is to develop a clear methodology because
unfortunately throughout the development of Muslim jurisprudence we have indulged in
ad hoc measures. A problem has come ug and on the spur of the moment you decide
something and that evolves into a rule. Like the instance of gamar (intoxication).
Criginally there wasn't any prescribed punishment and then Omar prescribed it as 40
lashes, and Ali increased it to 80. So as a student and teacher of law, | feel we rieed to
really develop proper scientific lines of methodology.

Resource Person {(5): This is what | think most teachers of jurisprudence did suggest
since even without looking at the women's issue and gender, the Muslim world is having
this problem. How do you decide? As and when you like? Over the vyears, they
develcped & fragmentary system: they decided to take Maliki here and Hanafi there or
they decided tc borrow & whole concept from a particular schoo!. It was haphazard.
They have not actually developed a strategy as yet, but to make it easier they say the
political authority will decide whatever is to be applied for a particular situation in a
particular state. It is not universal People are asking should there be a universal jima
now on strategies, and on what points of law, on what issues (like what the women here
want to de). Perhaps at the end to deveiop a code and say: "Look, we want iima on this,
we want consensus. This is what the interpretation of this particular issue should be "
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Resource Person {1): | would like to put a question to the peopie here who deal with
Muslim jurispruderce. | am sure you have all heard the story of the young man, Ma'ad,
who was appointed governor of Syria. Before he took up his position, he went to the
Holy Prophet and the Prophet asked him: "How are you going to govern?" He replied:
"By the Book of God." And the Prophet said, "Well, what If you don't find the answer in
that?" He said, "By the example of the Prophet.” The Prophet said: "And what if you
don't find the answer in that?" He said, "Then | will use my own judgemeant.”

There is a clear process involved here that theoretically yma and jjiihad can only be
exercised within the parameters of the Qur'an, the ahadith and the sunnah. (By the way
you did not mention ahadith, you just said sunnah. Sunnah and ahadith are not the
same thing.) When you talk about strategies, it seems to me that most people in Muslim
countries who are trained in law mostly study western taw and are basically not
grounded either in the Qur'an or the ahadith or sunnah. So there is a severance
hetween the source of islam and what becomes law hecause theoretically to study the
four schools of Sunni law or any schools of law means studying a secondary source, not
a primary source of {slam.

One of the things we need tc consider here as women wno are challenging -
certainly guestioning - a lot of laws, is that there is a need to go behind ali these schools
of law. To go back to the primary sources. Among the many statements Frofessor
Faziur Rehman made, the most meaningful was that "the problem with modern Islam iz
that those who know isiam don't know modernity and those who know modernity don't
know Isiam”. | think there is a very sirong need to establish this linkage.

For example, the case of theft, it says in the Qur'an that first of all if it's a person -
man ¢r woman - who is @ habitual thief and it says if he or 3he insisis or persists in
committing this crime, you may cut off his or her hand. The very naxt verse says, but if
he or she repents, forgive. You can't forgive them if you have already cut off their hand,
which is what they do They read the firet line and they don't want {0 read the second
one. The statement: "if they repent, forgive them" is as concrete as the first statement
which says, "cut off their hand”. Unless you have a grounding of the foundations how
can you go forward with 1slamic Law. This is my question,

Resource Person {5): When they established the Islamic University that was the need
they feit. Before we had the traditional gazis frcm the Middie Easlern universities, and
tawyers representing clients were peaopie who basically knew westermn law. Sc it was a
probiem to try and introduce medernity to these people who did not even understand the
concepts used. In introducing the Isiamic University the intention - | don't know whether
they managed to do it - is to have this islamic groundwork. So every law student must
do some papers for the Centre for Fundameantai Isiamic Knowledge. That means they
must take up Arabic etc., otherwise you still have to rely on secondary sources. This is a
new process, but at least the idea is there that it is still not sufficient o know what Shafei
or Hanifa says. You still have to make the effort to go back to the original sources. |
don't think they have achieved it yet, but it is in the process.

Participant: We are talking a lot about scholarship and the authority of interpretation
and change in Islamic jurisprudence systems. Based on something said before, if we
can establish in the pluralistic Muslim communities that exist teday - for cur gractical use
- the commonality of women's oppression and from there just realize that we have to
assert women's rights to some basic human rights. All of us have that need, no matter
what kind of community we are living in anywhere in the Muslim worid today.
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From there instead of getiing involved n the technicalities of jurisprudence we can
go to our primary sources and say that these rights should be assured for any woman
anywhere in the Muslim world, because the Quran is not against them. In fact it
supports these principles. Arid no matter whether we are under a Hanafi or Shafei or
secuiar or islamic rule we can have that as common knowledge. And with the help of
Arabic scholars, this is just the kind of forum that we need: where people who are
familiar with social sciences and sociclogical methodology can come together with
scholars of language and law and together make a manifesio; not necessarily a formal
che. Spread this message that we need to secure these basic rights for women in Islam,
That no matter what kind of a Muslim community there is, this would be a general right
that a womarn woulld have. Then we can really do scmething here.
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Participant: Interpretation never takes place in a vacuum. It has to take place according
to whatever knowledge base prevailed at that time. Confusion prevails due to multiple
customs and the purpose of codification, which was o bring about a greater
cohesiveness, fails precisely because of the variety that keeps coming up.

in the pre-codification period, customs prevailed. There was nol one universai code
but & number of customs. (One very minor point | feel a little uncomfortable about is
when all customs prior to codification are put down as bad. | think there are always
customs which, according 1o their own tradition, could be good or bad and | feel at this
point in history we can't just throw all of them aside.) Perhaps I'm over simplifying it but
in the post-codification period despite the codification a great deal of confusion still
prevails. How do we explain this confusion? Perhaps the codification was bsing
interpreted according to the customs that had prevailed.

In that context we need to look at why this happened at that time (and even today)
and see whether we can very broadly classify those issues which are deait with clarity
and those with confusion. It's always a minority which seems to feel very confident with
the clarity. Yet the confusion and the oppression that comes in with it seems to become
the fate of the majority. It seems that those with clarity right from the time of the
codification and the post-codification period of immense confusion fail to communicate
what that codification is.

Communication is always a two-way dialogue not one person saying, "This is it and
take it." | wonder whether it's a failure of the communication of the period and of those
with clarity that perpetuated confusion and whether it is now possible 1o step outside this
and try to see things in a simpler light whereby the clarity can expand and take more
people inte its embrace instead of having those with clarity debate among themselves
as to what that clarity really is.

Resource Person {2}: There's a little bit of confusion about the four schocls that | want
totry and clarify. First of all, the pecple whose names are attached to the four schools in
the Sunni tradition did not start schools of their own. Malik (who was closely related to
the people of Madina) believed that on the basis of the amal of Madina. i e.. what people
were actually doing, that you can surmise what it is that the Prophet was doing and
therefore make decisions on what should be done in the contemporary period. Me was
very against hypothetical reasoning. He was not trying to develop a theoretical school at
all, he was actually trying to deal with the real things that occurred, and he said the way
to resolve them is based on the aclions of the people of Madina bacause these people,
who are acting in the wake of the Prophet's life, are probably acting closer to how the
Frophet would act himself. The same thing is true with the other schools: after the
person dies the people take and codify the decisions that he made and all the princigles
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that he said he used with when making those decisions, and they pass this on and i
hecomes the schogl of law after his death. But the concerned person himself didnt do
this.

The point t want to make is that the intention was not {o develop a strict school to
the extent of exciuding wisdom and/or communication with other ideas. A case in point
is when Malik went to Egypt to visit Shafei. He prayed the way Shafei did and this was
reciprocated when Shafei came to visit Malik because the intention was not "This is the
only way in which yvou're supposed to do Islam’. That came tater

Rather than confusion there was a kind of reciprocity and sharing. The schools
were not antagonistic towards each other. Rather they were all striving to realize their
Islam; to live out the Quranic essence; to emulate the actions of the Prophet; and in
their efforts to try to do this te the best of their ability, certain people, who were thinkers
said, "Well, you know, if this was going or and this was going on, then this means that
analogically, this is how we should be abie to do this". The efforts were sincere.

We get the idea that Shafi and Hanifa and Malik and Hanbal were staunch enemies;
and had nothing to do with each other because sometimes now that's how people who
follow the Shafei school react to the people who follow the Hanafi school. But these
people were not like that at all. There was an intellectual climate of expansiveness. The
techniques and the jurisprudence principles that they developed was a sharing of
wisdom between people who did not have the exact same opinion about, for example,
how marriage should be concluded.

The atmosphere wasn't so much confusion as a wide open, thriving inteliectual
climate in which a multiplicity of things was happening. So the codification took a
muitiplicity of things (some of them were also more into hypothetical circumnstances than
say Malk was) in order to get to the essence of the living of the Islamic intention.
Unfortunately, the heart of what they thought was supposed to happen was based on
the actions and statements of the Prophet. | say “unfortunately' because not having the
Prophet himself to do it led to problems of how to decide which thing should be codified
and therefore considered as "the law'.

And later on, their followers closed off the possibility of anyone doing anything other
than how they had interpreted what the original founding fathers were doing.

Resource Person (3): lmam Shaltut from fran, passed a fatwa on the doctrine of
tagiid(13) which becomes very important in the process of unification of these doctrines.
Previous to this the trend by which a Hanafi could borrow a thought of a Maiiki and a
Maliki could borrow a thought of a Shafei excluded borrowing a thought from the Shias
and the Shias could not borrow from Sunnis. if Abu Hanifa's tradition did not favor
women, you could adopt from Maliki traditions but the Shia traditions ware not allowed
to come in. Imam Shaltut came out with this decision that even Shias should be able to
take and give. Thus a bridge was formed even between the Shia-Sunni relationships at
this stage.

Resource Person (3): Schoois ¢f thought began to develop as soon as the Prophet
Muhammad died. Sixty years after his death, i.e. 85 years after the Hirrat, you have the
Iragi school of thought which tries to reflect and produce a certain understanding on a
certain legal concept. This schoel in Irag was started off by a scholar by the name of

13 Uncritical dependence on a precedent in jurisprudence and law as expounded by the Schools.
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Ibrahim Lakhai, whe was one of the teachers of Imam Abu Hanifa. imam Abu Hanifa's
pther teacher was the sixth Imam of the Shias called imam Jafar As-Sadiq.

Founders of schools were people who were leamed in iegal aspects and conceplts
of jurisprudence. When Abu Hanifa began to formulate a school, he began to guestion
tradition. A very interesting thing about the Hanafi school is that Hanifa was a very
revolutionary man but today his entire corpus of jurisprudence is contradictory to his
entire characler.

How did that happen? History books say that imam Abu Hanifa never accepted
ahadith. He only took seventeen iraditions altogether and based his judgement on giyas,
that is on analogical reasoning, on parallels drawn from the Quran, sunnah and {fma,
and on ra’y, that is on personal opinion or specuiation not based on a recognised source
of jaw. But he did not base his judgement on the basic traditions of the Prophet.

Simultanecusly, you find there is another school in Madina, that of Imam Malik. Now
Imam Malik was the son of Anas ibn Malik, a contemporary of the Prophet Mubhammad,
who used to sit at the Sufa and collect traditions. You find that the Maliki School
incorporates traditions, while the Iragi school rejects this.

Let us come back to the Iragi School. A study of Abu Hanifa's work ingicates that
towards the end of his life he took 40 disciples and took 30 years to write a corpus on
jurisprudence which ultimately was destroyed during the reign of Halaku Kharn n
Baghdad. When the fibraries were burnt, his books were destroyed, and two of his
famous disciples by the name of Muhammad Abu Muhammad and Abu Yusuf then
reconstructed his entire philosophy of thinking on the basis and formulation of those
traditicns which he had not accepied. Hanafi died in prison after his conflict with the
rulers.

Malik equaily faced problems because when the King, the Khaiffa of the time,
wanted to hang his photograph and his leachings on the Ka'aba, he said, "Nothing
doing. My word, i it is against the werd of the Qur'an, should be thrown cut and the
word of God should always be faken" Unfortunately what happened was that these
schools started to become crystatized. You find that very shortly a2fter imam Abu Hanifa,
Shafei who tried to reconcie two schools, takes to usuf al-figh. This is not very simple to
present in one small talk because once figh - the superstructure of jurisprudence -
began to be formulated, a lot of opinions started coming in. Later, there were fifteen
other schoels which weuld be formulated and even Imam Ghazali wanted to start his
own school but did not because he reaiized that this is what was happening.

Even at this juncture, before the doctring of taglid and before jithad was brought to
a halt, there was a stage when the rationalists and the orthodox were constantly in
conflict You find people like Hasan al-Basri, you find the Muta'a'azilite school of
thought, you find that the Abbasid Khalifas are killing people, including Shia tmams
because they were saying things that the Abbasid Khalifas dian"t agree to. This constant
conflict about assertion of power, about overcoming the rational element, and
subjugating things to power, (what | meant by power politics today) was played out even
in those days. That is why you find that the superstructure of jurnsprudence came
through political motivation, through political pressures and when these were built up,
the kinds of ahadith were taken where the Prophet was silent, things that the Prophet
Muhammad never dreamt of saying. Secondly, you see, a lot of pecple who wers very
anti-Istamic used to brew up these kinds of traditions which were also used So
thousands of things came in, thousands of words that the Prophet really never uttered
came inio aexistence and these were incorporated.

Fifteen schools would be formulated even after the four basic Sunni schools but
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they were brought to a stop through the docirine of taglid which said, "Now stop! No
more further opinions and no Mujtahid" After that, when you had to have an fma and an
jitihad, the Mujtahid had to undergo a terrible process because the Mujtahid had o have
A qualities and B qualities and had o know by heart Hanrifa, had to be a disciple and if
ne didn't do this and he didn't do that he couldn't be a Mujiahid and only if a group of
Mujtahids got together could they give a judgement, and the {ma gave in to that. Only
then could all this be incorporated as a single legal system.

It is unfortunate that neither men rnor wemen have really looked into this problem
with any sericusness. But uniess we question this information, research it and sift what
is right and what is wrong, wa cannot really come to any conclusions and we cannot
fight the problem in totality.

After all, what is the making of a law? One formulates a law but the society's
thinking and traditions also have to be formulated so that the law can be effective.

Participant: When were the doors of jjtirad closed and what was the reason that this
was done and who decided it? Secendly, where does the concept of fatwas come from
when did it come into practice and what exactiy is the authority of a fatwa?

Resource Person (1): The word “jfihad comes from the root word ‘jahada’ from which
the word jihad' aiso comes and it literally means “exerting with your mind'. /itihad is
considered to be one of the four sources of law. The other three being the Qur'an,
ahadith and sunnah, and jjma. Basically jma and jjtihad are both the same thing in that
they are the exercise of reascen. One collectively and one individually.

| want to refer you to Allama igbal's lecture on "The Reconstruction of Religious
Thought” The sixth lecture is on the principle of movement and the structure of Islam.
The piinciple of movement is the principle of jtihad. So this essay is about jihad and
Igbal gives the three major reascns for the ending of jitihad. Basically you have the
answer there. What I would like to do s to explain what happened in a very simple way
if you look at the early centuries of the development of the major religious traditions of
the world, you find that some splits develop very early. For instance, in the history of
Christianity you have a split developing between the followers of St. Paul and the people
who were called the Judaists. One school of thought gave primacy to Jesus, the
historicai Jesus of Mazareth, and the other gave primacy to Jesus, the Risen Christ who
was spiritualized theorized and so on. A battle raged between them for 200 vears, at
the end of which the Pauline Christians won. What you have then is known as
Protestant Christianity. The mainline Christianity is Pautine Christianity.

Similarly, in the history of Isiam, you have a split which develops very early. if you
look at the intellectual history of Islam you find a triparite division: there's mainstream,
the center piece of which is what came to be known as the shariah, which is law, and
then on either margins you have mysticism or sufism, and philosophy. | want to focus
particularly on the latter, the Rationalists.

What is imporiant and interesting is that the first 300 years of Islam were periods
not only of physical and territoriai expansion (in the first 100 years Islam spread from a -
very small desert territory to Spain in the West and India in the East, tervitorially the
largest empire the world has ever had) but they were also centuries of great intellectual
deveiopment. During those centuries you have the development of philosophy, of
theclogy, of art, of fiterature and so on. Everybody knows about the glorious period, the
Golden Age in Spain and the importance of that period for the European Renaissance.

Something happened after that which brought about what is cailed the "closing of
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the gates of fithad" There were certain internal factors and there weare centain external
factors. Let me talk about the internal factors first. There were thres things here. The
sharigh was that part of the law which deall with legal things. Mysticism was one
orieniation, one approach o understanding, focusing on the personal relationship
between the believer and God. This was the heart of it: there is a misunderstanding in
the minds of many people who think that the Sufis did not care about the shariah. This is
not at ail true.

in the early centuries, Sufism started as a purtanice! movement, as a reaction !
the fact that during its expansicn Isiam became an empire, from being centered in God it
hecame very empire minded, very power minded, very corrupt. Parsonally | think that
the greatest tragedy of Islam is it became an empire too soon - before it realiy had the
time to consolidate its spiitual hentage. Sufism had originally started as a puritanical -
movement lo purify that. It was God centered and it was not the case that the Sufis were
saying, "Don't obay the law; don't gay your prayers; don't do that" They were saying
remembering God s not only 2 maiter of saying five prayers, you have to remember
God ail the time. So they were doing more not less.

Thern there were the Raticralists. These were the philosophers. It's very important
to understand that in original Islam the use of reason was very heavily emphasized
because it 15 vary essential to the Quran itself. If you read the Qur'an and court how
many times the Qur'an says, "Think about it" the emphasis is on acquiring knowledge.
Ged is described in the Quran a hundred and fitty times as "al-Aleern”’. one who has
knowledge. 3o, the acquisition of knowledge, the use of reason is very heavily
emphasizad in the Qur'an.

One very important aspect about philesophy and mysticisim is that they are the two
sources of liberalism. Mysticism is liberal essertially becsuse mysticism takes the
position that there are many ways ic God. You cannot circumscribe the way and say
there is only this one way to God. Philosophy takes the position that every question can
pe logked at from various points of view. The first thing that you learn in philosaphy s,
“Whatsver you can prove you can disprove.' So philosophy is essentially anti-dogmatic.
If you're frained in philesophy you cannot be dogmatic. So these were the two sources
of lineralism and early islam was very liberai. You have so many different cpinions at
this point.

As pointed owt, Sahih Bokhar and Sahih Musiim's work has become set and
concrete for us, but this was not the case during the early centuries of Islam and one of
Bokhari's comtemporaries wrote a ook, "Refutation of 200 ahadith by Bokhari." What
happenad was a power struggle between what Professor Arberry calls ‘the shariah-
minded Muslims, and these people on the cther side. These twe were very strong in
early istam but with time, they become subordinate to the sharah-minded Musliims, and
for the last thousand years shariah has been dominant

The internal reason for the degeneraiion the sources of liberalism in islam were
systematically rooted out, particularly the philosophers. They were literally taken one by
cne and kiled and exiled and sentenced. So it s not at all surprising that today
intellectuals are being exiled and put in jail and being killed It has besn going on since
the beginning of islam. it's parnt of cur Islamic history.

The external factors. First, as Islam became a big empire it became subject 1o
external dangers. #t was being attacked in Europe by northern tribes, particularly by the
Tartars in Cantral Asia, and the fall of Baghdad in the middle of the 13th century was a
very important event, because it gave to these people a sense of insecurity. YWhen
people become insgcure they become conservative, and 50 the reasoning was, "Okay,
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we've got this huge empire. We've got these schools of thought. We've got averything
that we basically need Now why should we think any more? And especially if we allow
thoughts to happen, there's danger... These Sufis are saying, There's many ways to
God' and the Rationalists are trying to lock at things intellectually and saying, "Well, you
know, vou can't be dogmatic. They might triumph.” So to stifle all that, external danger
was used, reinforcing this internal desire an the part of the shariah-minded Muslims to
stifle this. _

But it's important to note that in every age there have been Muslim thinkers who
have claimed the right of jtihad. Sometimes in a strange way. For instance, imam lbn-i-

- Tehmia, whe belonged incidentally {0 the Hanbali school - which is the most
conservative of the schools - was an innovator who claimed for himself the right of
gtihad. In the 16th ceniury Soyuti claimed the same. There have always been people

it's very important to note that in the 19th and 20th centuries, when all of the Islamic
world came undar colenialism, there were two kinds of movements: the Reformist and
the Revivalist movements.

The difference is that the Refarmist movements were self-critical. They were saying
there's something wrong with us; that's why we've all lost power and that's why we've
been conguered by the West. They had a mixad attitude towards the West. On the one
hand ohviously they resented the West for conguering them, but they aiso had an
attitude of admiration toward the West. These people include Jamaluddin Afghani who
was known to be, in a sense, the most violent agitator against the West. These people
were aways admiring the West for its scientific knowledge, its hard work, its discipline
and so on. They said, "The West has good things. Let's learn those; let's acquire them."

But the Kevivalist movements on the other hand were only self-adulating, self-
idotizing and utierly uncritical whe said "We are wonderful. We are perfect. Everybody
else is an infidel. We don't have any need to be critical.” During the late 18th and 20th
centuries, the Reformists were definitely in a rnuch stronger position. 1t was the
Reformers in the Indo-Pak sub-continent, in Turkey, in £gypt, who actually liberated the
Muslim wortd. But since the middie of this century in the post-Werld War 1l period.
colonial rule was unfortiinately superseded or succeeded by neo-colonial rule. 50 we
have the Shah of Iran, and all these people who are more imperialistic than the colonial
power. Then this leads to a renewed struggle and in this struggle something else
happened which led {o the success of the Revivalists.

One other noint which is importani to understanding this whole process has to do
with the seif-image or self-understanding of Musiims. Every group of peopie sees iiself
in a certain way and how it sees iiself has imporant implications for how it behaves. A
couple of examples? The Jewish people have in their long history always seen
themselves as "the Chosen People.! Now 'chosenness' to many Jewish people has
always meant two things. On the one hand it has meant to many that they have a rather
special or monopolistic relationship with Ged. On the other hand it has meant the
nrinciple of election, which means that they have been elected by God to suffer for the
sake of God. So when the Jewish people in their ong history have suffered persecution
- let us remember that few people in the history of the world have suffered as much
persecution as they have - what has kept them intact is that they have seen that
persecution as a part of their self-understanding, their self-definition. Ancther example,
is that of the Hindus in india. Historically speaking the Hindus are a people who have
been conquered over and over again and the typical reaction of Hindus to being
conqguered was not one cf anger but always one of assimilation. In the &6th century 8.C.
when Hinduism was confronted by Buddhism, which histerically was perhaps the
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greatest challenge it had ever known, its answer was, "Okay, what is it that you have
that | dor't have?" and they continued to assimilate it and finally Buddhism died in India.
The typicai Hindu response in the face of persecution and suffering is accommodation
and assimiiation.

What then is the Muslim self-perception? Because the early history of islam was
such a fantastic success story, the greatest success story in the history of the world, the
perception that developed in the Muslim mind was: Islam is the religion of success. And
the Muslimis did not develop the psycholegical rescuarces to deal with powerlessness, to
deal with defeat.

This is a very big assertion and we need a lot of time to justify ail of it, but let me
give a couple of examples. There is a positive and a negative way in which it works. The
positive way: take the case of Afghanistan. | know the situation in Afghanistan is very
complicated, with superpowers and so on. Nonetheless, it's an astounding fact that the
people of this, perhaps, most underdeveloped country in the world were able to fight a
superpower for so many years. Millions of paople were fighting for their faith because
these people could not accept the fact that they could be made powerless. Muslims do
ot accept powerlessness sitting down or just passively. If you put a Muslim in a corner
and attack, the typical Musltim response will be to fight back. We see that illustrated in
the case of Iran. When there was a dictatorship - and the Shah of Iran was the worst
dictator in the world since Hitler - the people of Iran did rise up and they would not take it
lying down. So when Muslims are confronted with the sense of their own powerlessness
the typical Muslim response is to fight back. | think that's a positive thing.

But on the other hard, Muslims are absorbed with the notion of success and
unfortunately identify this success with material success. It doesn't have a spiritual
content so they do not take care to develop their spirituality; except the Muslims who are
living under non-Muslim rule. In my experience amongst the most deeply’ spiritual
Muslims | have met in my life are the Muslims living in the Soviet Union. Now I've had
experience of meeting them and | am aware of the deep spirituality hecause they are
politically powerless. Perhaps that's why they can focus on developing their spiritual
element. .

in the modern situation we are confronted with this whole chalienge of what do we
do, where do we go from here”? First we have to understand that mainstream Islam is
dominated by the shariafi. The shariah is not divine; it's ali human. it's full of flaws but
this is what dominates, and has dominated the islamic tradition for the last thousand
years. We need to understand the importance of bringing back into Islam these two
glements (mysticism and philosophy) which were very foundational in the formative
period of Islam.

Let me give you one actual example of what is going on. In England, for instance,
there iz a huge problem for Muslim women, most of these Muslim women are
Pakistanis. Young girls have grown up in Britain, and have been through the British
system, but nobody is wilting to marry them. Their parents will not allow these girls to
marry British Muslims because we've got an inverse racism going on there. You can't
marry a white man. On the other hand, Pakistani men will not marry these women
because they're "too fast”. If they want to marry a Pakistani woman, they want to marry
ane from their village back home. So there are thousands of women sitting there who
nobody is going to marry. This is one problem of the Muslims in Britain. There are huge
problems of education, of how these women are locked up and are not sent to school
and so on. An interesting thing is that an increasing number of these women are now
becoming Sufis. They are saying, "We are not Pakistanis; we are not Iragis, we are
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Muslims; and we are geing to practice cur Suft way because it's going o liberate us from
ail this nonsense.”

We have to reintroduce the element of rationalism. All the effort that we're making
at re-inferpratation of the Qur'an, development of theslogy, interpretation of history, is ali
in this area. | think we have to alsc ponder very deeply this whole question of the
Musiim identifization of Islam with success and this very macho rotion of success that
Mustims have. If's not a profound concept of strength and success. These are just some
things that I'd ke to put up for your consideration.

Participant: Among some people, jlihad was never stopped, for example, among the
Figh-e-Jafria who even now interpret Islamic faws. | think if we try to take advantage of
this interpretation it may be helpful for us. For example, about Hudcod, let me read one
or two rules:

"Whenever a man or woman who has performed sexual interéourse
claims to ba labouring under a misunderstanding, or ignorance his ar
her claim shail be accepted without any witness of both, and the hadd
shall be set aside "

"Whenever a person confesses to having committed zina which is
punishable by hadd and then subsequently retracts, the judge may
acquit him or her of hadd punishment.”

I think these are different interpretations. if we just try to find the different
interpretations, ourich may be easier.
There is another section about witnesses:

"The witnesses shail give evidence without any interval so that if some
of them give evidence while the others do not appear immediately or
fai to give evidence immediately, the zina shall not be established.
And the witness shalil be liakle to hadd for false accusation of zina.”

This may step people from giving false withesses; that is, if it is not proven then the
witness himself will be punished. This is in the Quran and these interpretations may be
helptul for us - especially Dr. Sharyati and Ayatollah Murtiza Mutahhari {14) who have
done a lot to reinterpret and o provide new interpretations.

Resource Person (1): We should take whatever seems more reasonable | don't
believe in identifying myseif as Hanbali or Hanafi anyway. | think we are Muslims and if
we could get back to that it is enough.

Participant: The question of fatwa still remains unanswered.
Resource Person (1): in general, a fatwa is the opinion of a person whao is supposed to

be leamed. When jtihad was allowed to be practiced, a person who could practice
iftihad was cailed a Mujtahid and this person’s opinion carried a lot of weight. Of course,

14 Dr. Al Sharyatt a French-aducated lranian sociologist and progressive scholar of islam who
opposed the Pahlavi regime in Iran. Supported a radical interpretation of the Shiite School and the
concept of a ‘manotheistic classless society”

Ayatoliah Murtiza Mutahhari: influential critic of the Pahlavi regime.
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tin Shia Islam, you have nad Mujtahids to this day, and in iran, for instance, thess are
people who go through the whole education curriculum, sort of like acquiring a degree
after which they are called Mujtahids and then they are considered competent to give
opinions. in Sunni 1slam you don't have that mechanism, but if for instance there is
some issue that you want an opinion on, you go and solicit that opinion from the Mufti of
Al-Azhar or some place like that, a recognized schoiar. The faiwz is actually a
proclamation. It is not binding. if's & recommendation. It has no legal force and you may
or may not accept it.

Resource Person (2} Fatwa is a Quranic term i says yustaftinuka alnisa’, "They ask
you to give a faiwa concerning the woman.” it is in Surah Al Nisa. The term exists early
in tslam and all it means is to be able to give your opinicn on a certain matter. When it
vecame fossilized you have a fafwa meaning a legally binding edict, this s whera it is
now. Having started off as a term in the Quran; somewhere between where we are now
and the Qur'anic time it came to mean that only these people, who had cartain types of
training and had this title of Muft, could issue something thal they consider a jegally
binding edict with regard o modern issues or whatever But, I'm not clear on when
exactly.

Participant: {'d lke to throw g little it more light on India. Most of us have this
perception about isiam as a very militant force coming in, conguering the whole
continent, but | wouid like o cite one instance of how accommodating early Islam was in
India. There's this text written in medieval Bengall known as "The Viciories of the
Prophet”. This is a part of what is known as "The Puthi Literature™. It used 1o be sung.
Now, very recently. it has been edited and published in two huge volumes by the Bangla
Academy. It's written by a 15th century poet, Sayed Suitan, who probably came in with
the conguerors. in his preface to the poems he begins by saying that, "I'm a sinner and !
beg forgiveness from God that I've written this whole thing in Bangla but I'm appalied
when § go and see that the Musiims, or the so-cailed Musiims in this country, they ali
know the Ramayana and the Mahabharata by heart but they don't know anything about
the Prophet. S0 | hope that because I'm writing this for the Hindus 'l ba forgiven'” It's so
beautiful because he brings all these sfories from the Middie Fast and culturally fits
them into the Bengali background. For example, ort how the Qur'an was revealed he
says that this Qur'an is not something new, it has been there from the time of Vishnu,
from the time of the other gods and this is just another holy book God has sent down
through the ages with the prophets. Vishnu himseif was one of the prophets and all
these holy books have been sent, but because man is so evil these books have become
polluted and once mare it was necessary for another great prophet to come. He cites
particularly the example of Krishna as one of these prophets who was sent down by
God but e was so handsome that the women started falling in love with hirm and he
very soon forgot what his true, divine vocation sheuld have been. Then suddenly one
day, he heard this divine voice reminding him of why he had been sent and realised nis
fallure and he was taken up again. But women couldn't forget what a great guy Krishna
was so they made idofs of him and started worshipping the idcls. it goes on untii he
comes o the actuai wars that Muharmmad fought.

Reading the book nobody will think that these wars were fought somewhsre in the
Middle East. | mean, he encounters tigers and lions and goes through jungles and there
are storms. it's all very much Bengal but the hero is the Prophet. Then when Fatima has
just heard that Ali has been killed and she's so grief stricken, she's tearing her hair,
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she's wiping away her sindoor{15), she's breaking her bangies [general laughter with
"Ch my God!"] because she's appalied. She's almest mad with grief that her husband is
dead, and these beautiful women are ali wearing saris and, they're ail eating paan (betel
leaf) [generai laughter]. The environment is absolutely Bengal. So, this man in the 15th
century knew that he had to interpret the religion in terms that were acceptable to the
people around him. There is no questicn of forcing. He knew that to make it acceptabie,
he had 1o talk in terms of what these people understood. They had never seen a desert.
When we talk about cuitural accemmodation, | think a lot of people still don't know about
Sayed Sultan. 'm sure there must have been several other authors who wrote at that
time. (In fact medieval Bengali literature was advanced to a great degree by the Muslims
hecause to Hindus the sacred language was Sanskrit, and Bengali as it was spoken was
not patronized by the Brahmins because of contral.)

These traditional stories and tfransmitiers were the torch bearers of a new kind of
cultural pluralism. | think we cannot define what is pure Islam and be rigid about it. |
don't know about the other areas of India but | know that this kind of literature does exist
in Gujrati Islam. For example, one of their sacred books i1s called the "Safatar’, where
the Prophet is cited as one of the reincarnations of Vishnu.

Participant: Such traditions have aiso exisied in Sufism in Sindh where stories of Lal
Shahbaz Qalandar. Darya Badshah, all had a Hindu God and a Musliim God at the same
time or a Muslim deity aimost. There are a tremendcous number of such stories.

Participant: | would like to go back to seif-image. This is perhaps a very critical element
to look at in order to make sense of what's happening today and find space within today
for creating a better future.

You say that if we look at the self-image, then there is amangst the Muslims an
obsession with success. | was wondering whether you would equate this obsession with
success to this self-image of superiority. Wiilh superiority then comes ... a certain sense
of arrogance and that itself has an adverse effect because everything else then
becomes secondary and then can be treated as an object, not having equal rights with
that superior people.

Two questions: one is: this notion of self-image reminds me of a very interesting
analysis made of the concept of self-image within the Hindu tradition. This writer has
very elaborately, very convincingly argued and shown how British colonialism - within
the sub-continent the Hindus have been ruled by Muslims before that, but he makes a
specific point about British colonialism - at a certain point in time changed its own focus
and how then thal had an impact in turn on the self-image of the Indian. The forces of
colonialism have played a major role in the shift in seif-image. It would be interesting to
see what sort of impact celonialism had on the Muslims’ self-image.

Secondly: whether within the tradition there is material to counter the negative
aspect of the arrogance and the superiority within the self-image which becomes self-
destructive and from where does one then begin. Specially vis-a-vis men, because
within that structure we find our behaviour pattern and sense cf superiority being like a
schizophrenic split within the Musiim concept.

15 A red colouring applied to a Hindu woman's hair parting, signifying her status as a married
WOmarn.
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Resource Person {1): IU's interssting. this obsession with success and power is
understood in the coionial pericd in a very male-chauvinistic sort of sense. Your initial
question was the impact of coloniaiisrm Until the modern period, even though Musiims
were losing power nere and there the Muslim world or the Muslim people collectively did
not experience a sense of total powerlessness because as far as the 16th-17th
centuries, you have still two great Muslim empires: the Ottoman Empire and the Mughui
Empire. Only after the colonial pericd starts do Muslims everywhere begin to expearience
powerlessness without having any historical or psychelogical resources to deal with it. it
came as a tremendous psychological joll to them.

There were different reactions to this shock. 1 just described the two most dominant
reactions. One was that, "Okay, we've arrived at this sorry stage and we have baen
stripped of power and what are we going to do now?" The reaction of the Reformists
was, "We need ¢ look within curselves, we nead 10 reform ourselves, there's something
wrong with us." There was also another reaction which was total pacifism and falaiism
that you find very much in India. This whole notion of gismat. everything that happened
is the will of God. Just think about it these 1,400 people died in this tunnel and King
Fahd not oniy said it's the will of God, he said, "These 1,400 peopie, If they had rot died
here, they would have died somewhere, sc...". Can you imagine” To say this is the will
of God, what a mockery. But this was a reaction: fatalism, there's nothing we can do:
let's go o the mosque and pray and pray and turn our thoughts to God. During that
period, it was the Reformists who were successtul in awakening and maobiizing people
into action {e.g. Sir Syed's Aligarn movement and Allama Igbal in the sub-continent).

 But then you have the rise of the nes-colonialists and the Revivalist movement. For
the last 20 vears there is, again, this whaole process of Islamization: "We have to make
Muslims !slamic because if we rnake Muslims islamic well be successful, well be
powerful in the world.” This is alsc a iesson that marny peopie derived from the Iranian
revolution. Cne of the reasons so many Muslims who were not even Shia began to
identify with the iranian reveiution was because Ayatollah Khomeini was the first person
in the neo-coicnial period who ook a stand against the West, especially America.
There's this tremendcus anger of the subjugated people against the colonizing power
and s0, he was able, in a sense, to represent emaotionzily the resentmeant of the people.

But in terms of our coliective thinking what is very important is that it is this noticn,
this Muslim obsession for power which is being understood in very crude, male-
chauvinistic, macho-types of ways which is leading to all these acts of violence against
womean.

Pariicipant: I'd like to share something about traditions. If we go back cne or fwo
generations for instance, if | go back to the time of my father, my father was a very
caonservative Syed of the old school and mast of my iife | spent fighting against him and |
really did not understand hirn very well. He was o me a dreaded figure of authority, who
sacrificed his daughters on the altars of convention and | had a very hard time dealing
with him. It was much later, perhaps even after his death, that | began to understand
certain things about him and about tradition. We often use the word ‘tradition’,
traditional Islam’, traditional Muslims’, but tradition actually works in vary subtle and
complex ways. My father was a very conservative Muslim i.e. he did believe that he was
the patriarch, the head of the family, he did have 3 notion of the piace of the woman and
the place of the man. he did think that the best thing for his daughters, was to be
married at the age of 16 (o people whe were chosen for them. He did believe in these
ideas (over which | fought with him all my life) but at the same time, he was bound by
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tradition. Me believad that women were to be honored and he honcred my mother all his
ife atthough my moether never honorad him. My mother was a radical feminist. She's a
very unusuai woman., Not only did my mother rever respect my father, my mother
always insulted my father because my mother is non-traditional. Bul because my tather
was traditional, he atways honored her. He was bound by his tradition and till the {ast
day of his tife, he remained gracicus and courteous and chivalrous and took care.

When | look at my brothers, who claim tha same privileges as my father, they arg a
very cheap imitation of my father. While they are claiming the privileges of tradition, they
have none of his graces, they have none of his vaiues. Whal we are seeing is
mackismo its not traditionalism. | think we have to distinguish between these things.
Traditionalism had a different aspect and that same lack of traditionalism is alse found in
today's so-called liberated women There are a lot of women in the world, including a lat
of Muslim women, who think being likerated is to have the freedom to do absolutely
nothing. To sit all day long. read magazines and have no obligations and do whatever
you want. | don't subscribe to that notion of liberation. 1 think liberation entails
tremendous respensibility. | think that a liberated woman is a woman who takes time fo
develou herself who takes responsibility for herself, who works, who pays her bills. It's a
spiritual thing, a moral thing. an intellectual thing and a woman whe sits around ail day
wasting her Iife or goes out all the time or whatever, 10 me that woman is not liberatad af
all, that's not my notion of liberty, liberation and ermancipation. | think everybody has to
live within a framawork of duties and responsibiiities whether they are derived from the
Qur'an or somepiace eise. But | think that something terribly wrong has happened in the
fast 20 years in islamic sociely wnich s a {otal ercsion of values and | think that is very
relevant to what i5 going on here,

Participant: It seems that there is a tremendous amount of literature and emphasis on
specificities, on particulars, on, "Okay. there's this instance and there's this ayat and this
we gerive” Bul there seems o be a lack of having evolved a general sthical framework
within which you could then contintie to derive laws. The bioad outline as said seams to
be missing ! would tend to agree.

Rescurce Person {2} The tendency in the development of Islamic shariah was to
codify particuiars. The ethics of the Qur'an were never developed. In order to be abie to
licerate some of the laws from the chaing of the particulars that hold so tight a noose
around our necks, we would have 10 go back and establish ethical principles of both
Quran and sunnah that can then be established into hypothelical case scenarios.
However, we have a large repertoire of real cases to apply them to. No, it's hypothetical
based on cases. To be able to effect this kind of change requires a development of a
seclion of Islamic thought that for fourteen hundred years has not been developed i e.
gthics. There is no Quramc ethics. There is ne ethics of sunnafh. Other refigious
traditions actually have a subject calied Ethics. Within that coniext they have established
centain principles. These are not 100% transferable to the Gur'an. The Qur'an needs to
evolva its own ethics but this requires that we study the Qui'an. There's a very good
article on this by FFazlur Rehman called, "Theolegy: The Theory and Implamentation in
History' it's & very dense atticle, not something very easy to read, but he does trace the
tendency of the Musiims o codify the particulars as opposed to the ethical principles
and the question of ethics s wide open.

Participant: A very minor addition. If you fook at The Hedaya, for instance, as evidence,
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pecple are 56 concerned with particulars. They have a book of sales, a book of this a
hock of that That's how it has been in most sects. Reform and codification - some
peopie call the period of the codification of Muslim laws ‘nec-jtihad’ - are guided by
certair principies but I'm not sure whether they are universal in the sense that they are a
code of ethics guided by cerain principles, by 'public interest’. But what s puplic
interest? People need to know the law, for instance, and therefore they codity the jaw in
the interests of the pubiic and in the interests of the pubiic, pelygamy must be restricted
hecause you have toc many children if you are not careful. Things like that have been
going on under principies of codification, principles of public interest which is a very new
thing. But, I'm not sure if this public interest is Pakistani public interest, Malaysian pubiic
interest etc. So I'd agree with you: we have 1o at least have this universal code of ethics.
Like this concept of jima contemporary jurists are concerned about. Can you have this
concept of universal iima so that wherever vou are, it is this one code that we are
laoking at.

Farticipant: While talking about law | was concerred that we remind ourselves that
there is a difference between law and justice What law sirives to do is {0 ensure justice
but very often in that striving one loses sight of justice and 'm not very sure whether we
are ali i agreement as 1o what is justice, especially social justice, and how, (somenow
or the other) that has to bg the guiding principle, instead of getting into the nitty grilty of
clauses and sub-clauses within the iegal framewaork that emerges.

One can easily say thal the dynamism of lslam reaily lies in comprehending and
understanding justice as justice for ali human beings, not as men, wamen separaiely;
inat would give us strength. While focusing on codifying things if there is also a parallel
stress on keeping onen the debate of how justice and purity can be retained and carried
along with it. The guestion i1z how do we deal withi if.

interpretation & jurisprudence -
iooking back before we move forward

Chair: We have had quite a wide ranging and free-wheeling discussion on different
points and i has been extremely useful to me, but as wday's session is coming o an
end we have {o decide what have we agreed upon.

In my view, we seam to have agreed trat women in reality are oppressed. There is
ne difference of opinion on that. Secondly, religion is used ic oppress women also. In
reality this has been a fact and is continuing. ! think it has also been agreed that this has
been done through the way the Qur'an has been interpreted - and mostly by men.
Therefore taking the next step logically, we ali agree on the need to reinterpret those
verses which are used o make women subservient. if there is a difference with this
assessment | would like the difference to be expressed now so that ws can move to the
next step.

The next thing under discussion was What is going to be the methodology of the
interpretation?'. We have identified at ieast one verse which we want to focus on for
reinterpretation. But there are also other verses. Most importarily, 1 am not quite clear
on what methodology we have identified as appropriate for dealing with interpratation.
For the next five days, do we interpret these verses relying on the Qur'an alone? Do we
look at the sunnah or history? How do we relate it to our present contemporary
situation? Could we come to some sart of summary of what we plan to do in the nexi
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few days.

Resource Person {1} According to my schedule, we are supposed to deal with a
particuiar verse to be discussed not enly in terms of meaning, but also in terms of
methodelogies employed to get at meaning. 1 think it is a little bit abstract to talk about
methodology outside of rea! verses, outside of real context. | don't think we want tc
finalize methodnlogy before we actually stari to talk about verses.

Participant: | would iike to go from the reality of what happens in our society or country
and then try to reinterpret the Qur'an. Of course we need to focus on 4:34 and then
other ayaal.

Participant: The scope of the work that you have identified in the programme is very

cod, and serves what we are trying to achieve. Hadith literature iz still important to look
at because the men always throw one hadith after the other when we come up with an
argument on the stalus of women that is different. And maybe identify what ways we
could learn more about the ahadith.

Participant; We need to identify gender oppression from an islamic perspective and the
finks it has with other structures of oppressicn: social, political and economic.

Resource Person (1) | don't think realistically that wa are going to come to the end of
the Quranic avaat tomorrow, because we have at least three presentations: first of all
on 434, Of course, history and the ahiadith are all going 1o keep coming inlo it because
i gach of these interpretations you can't understand the interpretations unless you
know something about these elements.

Participant: People say that our main focus is this particular ayat, and within this we are
looking at all these things instead of saying, "Now, you stop here and start taiking about
gender sguality in history ™

Chair: As said in the morning. this agenda is tentative. The idea was just not o forget
history,
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The Foundational Myths
and Surah Al Nisa {4): verse 34

Resource Person {1} it is a given in all Muslim societies and all Muslim communiiies
that men are superior to women and that women therefore are inferior to men. | have
bean very interested In trying 1o investigate the theological sources for this assumption.

et me make a couple of basic distinctions here before we get inte the text
Yesterday there was some discussion or reference to the notion of revelation: the
Qur'an is the word of God and so on. i suggested that we not get into it becauss it is a
very complicated theological question which cannot be discussed without adequate
ground work, which | think we do not have time for in this workshop. But what we need
to bear in mind before we look at this aclua! text is that we are dealing here with two
different bodies of text.

First there is the Qur'an in Arabic the written text which Muslims believe is the
accurate rendering of the oral tradition. Then we have interpretations of the Qurian. Now
one basic problem is the majority of Muslims of the world - who incidentally are not
Arabic - speaking and don't understand Arabic, but this even applies to psople who may
read and undersiang Arabic - do not adequately distinguish hetwean the Arabic text and
the interpretation of the text.

As a result in discussing something they say, "The Qur'an says such and such.” and
youi ask, "Who said so?" and they say, "Yusuf Ali said so." But what Yusuf All said is not
the Qur'an. A very basic point we have o make with emphasis, Is that what anybody is
saying - be it Yusuf Ali or Pickthali, Maududi or Pervez, or anybody else - what they are
saying is their understanding of the Guran. 11 is a human understanding and no
- understanding of the texi is equal to the Qur'anic text, and no human understanding of
the text can obscure the Qur'anic text itself You can never say about any interpretation
of the Qur'an: "This is it. This is what this ayaf means" because it is not ene person, or
one group, or one movement's understanding cf the text that is valid.

- Another very basic point is that Semitic languages don't work the way English or
many modern fanguages work. \n order to know whnat any Arabic word means you have
to know its roots, and every Arabic word has multiple meanings. You cannot say in the
case of any Arabic word that "This means this only and nothing else.” {s meaning
depends on the context, and interpreting the context is again a subjective activity
tecause different people may interpret the same text in different ways. These are some
basic things that need to te Kept in mind.

Now | want to introduce you to textual analysis’ which haz been dene for quite a
while in the West, but it 13 still something that is not generally done in Muslim socizties,
though in the past there have been instances of its usage.

Firstly, when we read any sacred text - not just the Qur'an, for the Jews and
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Chrighans it is the Bible, for the Hindus the Vedas, eic - we read it differently from the
way wa raad other texts. Cur inteliectual, or emotional atiitude is quite different because
we believe that it is sacred; which means we do not subject it to critical analysis the
same way as we would study any other taext.

Gne of the results of that reading is that sometimes we aither miss things which are
n the text or we read things into the text which is isogesis (when you read things back
iito the text which are not in the {ext - exegesis i3 bringing out the implizations of what is
in the text).

There is another problem. There is a difference between sludying the Gur'an and
studying the Bible. Everybody knows that the Bible has several authers, some of them
known and some unknewn. For instance, once | was talking {o a Christian theciogian at
Harvard and we were discussing certain stories, such as the stories of Mary's
immaculate conception and the Virgin Birth, etc., and | said to her. "Well, what do you
do about such stories? There are passages in the Bible that are just unbelievable They
are norror stories. What do yvou do with that?" And she said, "l just read what | like." We
cgen't nave that oplion: we have to take the Qur'an in its entirety. Because we helieve the
Qur'an is the word of God. we cannot just leave any passage out and say, "l don't like
that go | don't have to aceept it”

Presentation and discussion on Creation

Resource Person (1}: There are thres foundational guestions to the issue of women in
tsfarm.

1. The beliel that God's primary creation was Adam and woman was created from a
mate's rib therefore she is secondary, derivative and subordinate.

2. The queastion of the Faill i e that Eve - Hawwa, a creature never mentioned in the
Qur'an - was instrumental in the exit of Adam ficm Paradise, therefore no daughter of
Eve is o be trusted, and

3. The purpose of woman's creation. i.e., the belief that not only was woman
created {from Adam hut for ran, which means that only man s of fundamental value and
that woman is instrumental to man. :

We have to urderstand that all of these things are intertwinad. Therefore it is very
strange that in identifving the croblematic ayaat the ones that refer (0 the Creation and
the Fali were not considered problematic; whereas they are the most problematic
becauss it is the assumption that man and woman are unequal from the point of
craation; thal woman was In fact responsible for the fall of man that is at the root of the
cther sources of inequality. These are the most foundational myths. These are much
more imporiant theologically and philosaphically than any of the other avaat. If you look
at ‘woman and creation’ vou put this thing into some sort of a context.

if you ask the average Musiim how was woman created, the answer comes back in
a flash: she was created from the rib of Adam. | have put that question to many Muslim
audiences In various countries and | have always received the same answer without any
hesitation; to which t said: "You are very good Jews and Christians: this is not in the
Quran.” Not only is i not in the Qur'an, it is against the teachings of the Qur'an In the
Qurian we have thirty passages or so relating to the creation of man and woman - the
same passages for the creation of man and the same passages for the creation of
woimar.

Let me give you a little historical background. This story that Eve was created from
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the rib of Adam is one of the two ¢raation stories in the book of Genesis which is the first
book of the Bible There are two creation stories: The first story is in Genests 1. verses
26-27. The second is in Chapter 2: verses 21-25.

Far a long period of time it was believed that the first five books of the Bible wers
written by the Prophet Moses. It is now no longer believed that that is the case. We don't
know who wrote the first five hooks of the Bible. The authors are identified by code

‘names:; and these two creation stories are atiributed to the "Priestly Writer” and the
“Yarvist Writer'. The first story of creation is totally egalitarian and says: "and God
created Adam, man and woman. And they were both created in God's image and they
were given dominion over the sea, the land” and 80 on. It is totally egaiitanan God
created man and woman at the same time, in the same manner and gave both of them
power over everything else. The second story is the Yarvist story in which Gad created
Adam and Adam was lonely, so God tried 1o find a companion for Adam. He was not
successful. And then God put Adam to sleep. Out of the rib of Adam God created a
woiman. And when Adam awcke and found a woman he was delighted and s¢ on. The
second, Yarvist story is five hundred vears older than the other story, written in the 10th
century.

In the Christian tradition the first story - which s the later sfory - has in fact been
forgotten. Whean you ask thern about the story of creation everypody will tell you the
Yarvist's story of creation: woman being creatad from the rib of Adam.

| cannot over-emphasize to you the important impact of the story on the status of
women in the Christian tradition. If you read Christian writings starting from St Paul
down to the 20th century, in each and every one of these writings there is an argument
which is along the lines of ‘man s the head of woman for woman came from raan; not
man from woman'. These are the words of St Paul, but they have heen repeated cver
and over by St Augustine, St. Thomas down to the 20th century, including alt the
Catholic fathers: all the Protestant theologians including Martin Luther. it 18 a refrain that
runs through the entire body of wrilings, which means that the superstructure of man's
superiority over women rests on tnis one idea more than anything else,

The second idea, whnich reinforces this first one, i1s: ehe was responsible for the Fall
These are the two ideas that are the basis for asserting that man is superior to woman.,
Now iet's look at the Quran.

The Qui'an is not chronological tike the Bible, so if you want to know what the
Qur'an says about creation, you have to look at all of the thirty ¢r so passages that
relate to creation. It is important to note that in all of these passages of creation the
waords that are used for humanity are three generic terms: al-insaan, hashr, and an-
raas, and none of these three words mean only ‘male’ or ‘man'. They all mean
"humanity’.

There are various ways in which creation is described in these passages:
sometimes as spontaneous: "God said be and it was”, sometimes in stages: the growth
of the embryo, the fetus and so on; and sometimes in terms of pragressive evolution.
But no matter how it is described it is always the creation cof the human race. Never only
male or female.

Now abouf the word aadarm. Most peaple assume that the word "aadam’ refers to a
man. This is the first mistake we have {0 correct because the word "aadam’' in Arabic is
the co-opted form of the word "adaan?, which is 8 Hebrew word. The root of the.word is
‘adama’. which means “earth’. The word "adaam’ means 'from the earth' or "of the
earth’, in other words it means "the human' and is also a generic term for humarnity. it
does not mean ‘man’; it does not mean male'. Even in the book of Genesis where it is
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translated "and God ¢reated man”, it is wrong because in the Hebrew Bible it says, "God
created the adaam" which means God created the human. it does not refer to man.

If you look at the context, the word "aadam’ is used in the Qur'an 25 times - and 21
times out of 25 times as a term for humanity. Only twice is it used as the name of an
individual. One, Surah Ali Imran (3): verse 58 says God created aadam from the eartn,
that is what the word “adam’ means. The word “aadam’ does not appear in the creation
passages of the Quran. it doees not say anywhere in the Qur'an that Adam was the first
man, or that Adam was a prophet or anything like that. The first reference to Adam is in
Surah Al Bagarah when it says: "and God said to the angels | will appoint adam as the
khalifat ul i arg” It's not about the creation of Adam, is about the installation of adam, as
khalifat vl arg (viceregent on earth).

Surah Al-i-Tmran (3): verse 59

The similitude of Jesus "Inna masala ‘lisaa ‘indal- o At iﬂ \MW:’N/Y
Before Allah is as that of laahi ka-masali 5 ,} ,;
Adam; ‘Aadam; ' U)‘é"u{ "’J‘“‘“’j

He created him from dust,
Then said to him: "Be"
And he was.

khalagahuu min-turaabin-
sum-ma qaala lahuu
‘KUN® fa- vakuun.

The question then arises: if in the Qur'an there is no Eve story at all (since aadam

stands for the human species what need do you have for Eve?) and not the faintest rib
story’ how is it that the Muslims believe in it? | want to pull out one very quick, extremely
interesting exercise concerning one of the problematic verses pointed cut. Surah Al Nisa
(4) verse 1 says: "O mankind! (the word is "an naas’) reverence your Guardian-Lord,
Who created you (plural) from a single Person. ..
This crealion passage says God created khalaka gqom (all of you) from cne single nafs -
there's a lot of literature on nafs. Prof Fazlur Rehman translates it as ‘being’ or “self,
let's go with that for the time being. Then it says God created “minhaa zawjahaa'. And
Yusuf Ali's transiation says: "created, of like nature, his mate". If you lock at all the other
translations, you will see that 90% of them translate minhaa zawjahaa' as "his mate'.
But the word ‘ha' as anyone who knows basic Arabic knows, means her. So that
literally it means “created from her, her mate’ In Arabic every word is feminine or
masculine and the word nafs is feminine, and the minhaa zawjahaa' refers back to nafs -
all in the feminine. Grammatically, the original nafs is feminine, not masculine. How is it
then that all these great scholars of Arabic have franslated it as “his mate? When
people say "this is the word of God, we must not take any liberties with it". how come we
are correcting the grammar of God? This is a very serious question.

One or two transfations | have come across, translate this as ‘its' mate which is
grammaticaily not possible in Arabic. It has to be ‘her mate' If something is
grammatically feminine it doesn't mean that it is actually feminine, we all know that, but
why is it that the translations are wrong? There is sexual politics entering into the
language here,
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(} mankind! revercnee
Your Guardian-{.ord,
Who created vou

From a single Person,
Created, of like nature,
His mate, and from them
twiin

Scattered (like seeds)

Countless men and women -

Fear Allah, through Whom
Ye demand your mutual
(rights),

And (reverence) the wombs
(That bore vou): for Allab
Ever watches over you.

Surah Al Nisa (4): verse 1

Yaaa - “ayyuhan-naasut -
ta~-quu Rabbakumullazii
khalaqa-kum - min-
Nafziftw - waahida - tinw-
wa khalaqga minhaa
zawjahaa wa bassa
minhumaa ri-jaalad -
kasilraliw-wa nisaas- aa.
Wattaquliaa - hailazii ta-
saaa- aluvna bihii wal-
‘arhaam: “innallaaha kaana
‘alay - kum Ragiibaa.
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KMaulana Maudud is the orly person that | have found who gives a reason. He says
here in his commentary, "At first one human being was created and then frem him the

whole huiman race spread over the earth
that Adam was that 'single sou!’.”

We learn from another part of the GQuran
Please note Maududi doesn't say which part, there's

no reference. He goes on: "He was the first man from whom tha whole of manking
sprang up and spread over the sarth. We have nc detailed knowledge of how his mate
There are thirty creaticn passages, but he says we have no

was created of him."
Commentators

knowledge. "The

generally say that Eve was created from the rib of

Adam and the Bible alsc contains the same story. The Talmud adds to it that she was
created from the thirteenth rib of Adam. But the Qui'an is silent about it, and the tradition
of the Holy Prophet that is cited in suppoit of this has a differert meaning from what has
been undersioad. The best tning, therefore, is to leave it undefined as it has heen left in
the Qur'an, and not to wasie lime In determining its details.” (Maududi: 1990: 94)

Don't you think that's marveicus? Having made the deadly statemeni,
doesn't want to discuss it Lei's examing what he's

then he

s saying. One point here 1s that there

is nohody, but nobody whao rejects the Jews and the Bible iike Maududi doas, but here
h= has absolutely no hesitation in citing them as authorities because there is no Qur'anic

authority for this story,
There is a mental process at work hers. it says na

fs equals tirst nafs, squals Adam,

aguals man, therefore it's all right to translate "her’ as "him'. That's the process that is
behind this translation. Just to peint cut that we have o be aware of this, because we
usually just swaliow it, but the grammar does make the difference.

Returning to the gquestion that if there was no rik story in the Qur'an, then where did
the story come from. The story could have come from two sources: either it came from

Muslims reading the Bible,

which

literature, which is in fact what | think happened.
Let me read to you two ahadith, found in many collections, which tell the rib story.

I deoubt very much, or it cames from the ahadih
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"When God sent lklis out of the Garden and placed Adam in i, he dwelt in it alone
and had no cne to socialize with. God sent sleep on him and then He teok a rik from his
jeft side and placed flesh in its place and created Hawwa from it. When he awoke he
found the woman seated near his head. He asked her "Who are you 7" She answered
“Woman". He said "Why were you created?” She said "That you may find rest in me.”
The angels said: "What is her name?’ He said "Hawwa". They sald "Why was she called
Hawwa?" He said "Because she was created from a living thing.”

This is very close ic the Biblical text, except:

1) in the Biblical text, there is no reference 1o the left. In Arab culture, anything that
is good and auspicious 1s associated with the rnight and everything that is unbealthy and
inauspicious is assoclated with left. So left rib is as about 3s bad as # can gel.

2) The other difference is in the Book of Genesis, when Adam names Eva he says
"You shall be named Eve because you are the mother of ali the living." The word hawwa
actually means the scurce of life. Now here it says she is to be named Hawwa because
she was created from a living thing. This makes Adam the primary creation, whereas in
the Bible Hawwa is the primary creation, not Adam. So there is a sublie reversal In
Islam we have inherited the collective anti-feminist biases of the Jewish and the
Christian traditions and thie Bedouin Arab tradition, which is even now madifying these
stories,

The most dangerous thing is that there are six ahadith - three from Sahin Bekhari
and three from Sahih Muslim - which are really the source of the probiem. Every hadith
as you know has two paris: the isnaad which consists of the names of the transmitters,
and the matn which is the content. | will read to you the content first.

First, three from Bokhari:

1. Treat women nicely for 2 woman is created from a rib, and the most curved
portion of the rib is its upper portion. If you should try to straighten the rib it will break,
out if you leave it as it is it will remain crooked. Treat women nicely.

2. The woman is like a rib. If you try to straighten her she will break. f you want to
get benefit from her, do so while she is still has some crookedness,

3. Whoever believes in Allah and the Last Day should not hurt his neighbeur. And |
advise you to take care of the women for they are created from a rib, and the most
crooked part of a rib is its upper part. [f you try to straighten it, it will break, if vou leave it
it will remain crooked, so ! urge you to take care of women.,

Sahih Muslim:

1. A woman is like a rib. When you try to siraighiten it you will break i and if you
leave it you will benefit by her and crookedness wili remain in her.

Z. Woman has been created from a rib and will in no way be straightenad for you. If
you wish to benefit fram her, benefit by her while crockedness remains in her. And if you
attempt to straighten her you will break her, and breaking her is divorcing her.

3. He who believes it Aliah and the Hereafter and withesses any matter he shouid
tatk in good terms about it or keep quiet. Act kindly towards women for weman is
creatad from a rib, and the most crooked part of the rib is its ton. If you should attempt
io straighten it, you would break i, and if you leave it its crookedness wiil remain there.

Now this is the source of the rib story, but a big question here is how did this rib
story get to the ahadith? | don't have the answer. This needs a lot of research because
for the majonty of Musiims in the world, the two books [of ahadith] which are most
authoritative are Sanih Bokhari and Sahih Musiim. And what is considered to he sahih
icorrect) is not to be chalienged. It is a fact, unforfunate as it may be sometimes.

Ara these ahadith compatible with what the Qur'an is saying about human creation?
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Wher 1 first found these ahadith, | did content analysis. It is very hard tc analyze
something which is illogical and these are illocical. They don't make any sense i you
really start lcoking. For instance, if women are creoked, why snould you be kind to
them? s crookedness a handicap, are they mentally handicapped? What is the
problem? We don't know. | tried tc analyze it because | felt that If | can show that the
content of these ahadith are in clear contradiction to the Qur'an, we can dismiss tham,
since one principie accepted by all exegesis of the Jui'an is if any ahadith is in
contradiction with the Qur'an it can be rejected. But some Musiim scholar friends of
ming said "Whao's going to accept that? The only traditional way in which you can break
or reject a hadith is If you show that there is a weakness in its /snaad. The matn can be
as nidicuious as possible, but if the isnaad is accepied as sound, you cannot reject the
hadithr " '

Looking at the /sihaad takes a long time, and | did that. Let me peoint out to you a
couple of very inferesting things about the /isnaad of these ahadith. The most interesting
thing perhaps is that all of these fadith start from cne companion of the Prophet called
Abu Hurara. | looked up the Encyciopaedia of Islam and in the article on Abu Hurara it
says that during his life time he was a very controversial narrator of the ahaditf, and that
his contemporaries used o question him. But | cant cite that because the
Encyclopaedia of Isfam has been written by Orientalists, who are mostly Christian. | had
to find Musiim scurces. | found the work of Nizam, an 8th century Muta'azilite
phitosopher who said I reject the canon of ahadith because of Abu Hurara' | thought !
can uss that but Musiims have absolutely no confidence in philosophers, (who are often
considered heretics anyhow) 50 | can't even use that. igbal had made a stalement in his
lectureg in which he said Abu Hurara was a controversial figure but a lacture is not much
help. Finally, after much searching | was able to iccate a statement by lmam Abu
Hanifa. He came to my rescue because he said that he would not accept ahadith which
were narrated on the authority of three companions and the first one he named was Abu
Hurara.

i'm telling you this to illustrate the problems of Islamic scholarship, amongst other
things. The point is, all scholars of Isiam agree that the great majority of the ahadith
were fabricaled and are not genuine. Imam Boxhari himself knew that bettar than
anybody else. He i1s repuled to have known over two million ahadith. He examined sixty
thousand ahadith and he accepted less than three thousand. What was happening was
that when, for whalever reason, you manufactured a hadith you could also manufacture
the entire isnaad. Which means that perhaps Abu Hurara didn't say any of this. | cannot
be sure Butin Islamic scholarship, it has not been possible to make a statement against
anybody designated as a Companion of the Prophet | want you 1o understand this was
not the case in tha early period of Islam. In fact there was a contempoerary of imam
Bokhari who wrote a bock called "Refuiation of Two Hundred Ahadith by Bokhari.
During the early years of Islam none of these writings were considered sacred. But now
it's considered a capital crime (by some) to say anything about any Companion. | want
to point out that there is no clear definition of who is a Companion. We know the names
of some of the people who spent a good porticn of their lives with the Prophet but there
were also cther people who might have just spent an afterncon with the Prophet or one
week, or one month who have been included in the list of the Companions. The whole
area of who is a Companion is itself very problematic. But certainly nobody has the right
to question them. Which means there is really no way to break these ahadith now.

In the case of these six ahadith if you lock at the transmitters there are some very
strange characters. For instance, cne person by the name of Maithera who is a
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transmitter of three of these ahadith, Fortunately in the 14th century when the ahadith
were being compileg, thers ware also these encyclopasdias compiled In which you can
find references for all of these transmitters. There are two stories about Maithera:

"Once Maithera who used 1o paint decorative designs on chairs was
working in a house where a feast was being prepared for about thirty
narsons. After preparing the faod for the guests, the cock went outside
for some business. Seeing ihat the food was unaitended, Maiihera
descended and ate all of it. Afier that he returmed o his painting.
When the cook returmead, he found nothing in the kitchen except the
bones. He brought the mafier to the notice of the host In the
meantime the guests began to amve. The host was puzzied and did
not know what 1o do. The guests wanted to know what had happered,
and on hearing that the food had disappeared were generally inclined
to blame the cook. However when they saw the left-over bones they
were struck down with amazemenit and they said that some jinn (evil
spirit) was responsible for what had happerned. One of the guests
nowever spotited Maithera painting the ceiling. He knew Maithera and
toid the host that i was he who had eaten the food. Maithera was
asked to come dowhn and guestioned about the food He adimitted that
he had eaten the food, and said he couid have eaten twice as much if
it had been there. He said they could test him if they wanted."

This story has been cited by Bin-Geban, one of the most reputed scholars of
ahadith iterature. Then Al-Ismai, & great scholar of Arabic language, reports this story:

[T

fhare was once a woman and she made a pledge that if Allah
granted her wish, a cerain wish, she would feed Maithera to his
satisfaction. Her wish was granted and she prepared a meal for
Maithera, Alihough she reauested him, because she was poor. to be
moderate in his eating he ate foed that was sufficient for 70 persons "

Now I'm not arguing that giutteny is necessartly akin to being a liar, but | woulid sure
hate to give much waight 1o the estimony of that kind of person. lt's not only that he's
eating the food, but the manner in which the whole story s narrated. These stories were
put in it because they were considered evidence of his character. The average Muslim
nas no notion of who these people were who were transmitting the ahadith It's very
imporant tc know, there were not one but many peopie like this.

The isnaad of these ahadith is weak, and therefors these ahadith can be rejected,

Now what is the conclusion of all of this? The conclusian is as follows: these ahadith
have actually superseded the Qur'an in terms of the thinking and the belief system of
the Muslims, Muslims believe in the ahadith and not the Qur'an as far as the creation
lssue is concerned. So they believe that woman was created from the rib of Adam which
iz not in the Quir'an, but in these ahadith.

I will tell you why | attach so much importance to this issue. If God created man and
woman equal and God is the ultimate arbiter of value, if two things left the hands of God
apsolutely equal - and it is stated in the thirty creation passages of the Qur'an that they
were created absolutely equal - than if subseguenily in human society, they becoms
unequal, this has to be seen as a subversion of the pian of God Because God created
them egual, therefore their ineguaity in scociety 15 against the will of God Howesver if
man and woman were crealed unequal by God then trying o make them egual is
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against the will of God.

Thus, the ontological, the fundamenta!, question is "Did Ged create them equal or
not?" Because if God created them equal there is no justification for making them
unequal. The evidence is very compelling: it is impossible to reject the fact that God has
created man and woman equal.

| also think it ilustrates the methodolegy - this is a concrete example of
interpretation of the Qur'an and how we can use if. | don't think we are stretching the
text in any way. We are looking at the text very comprehensively. applying all the
modern methods of interpretation. But | hope that the feminists work with this.

When | was doing work on this, my feminists friends in Lahore kept saving, "But
what does this have to do with us?" You have to establish a link between law and
theology, you have tc kriow this is the basis. if we dont know the ground work then
we're lost, but if we can establish from the moment of creation that man and woman
were equal, we take care of a lot of problems.

Brief comments on the second foundational myth; The Fall

Resource Person (1) There are many examples ¢f things that have happened to the
Qur'an where either things have been left out or put in. For example, in the story of the Fail in
the Biblical text, it says that there was the couple and God told them not to eat the fruit of the
tree in the middle of the garden, and then they are tempted by the serpent. It says (Genesis:
Chapter 3: verse 8} the serpent talks to Eve (we don't know why he chooses to talk to Eve) and
says. "You know. if you eat that fruit you will not die. Your eyes will be open,” and s¢ on. Then
verse 6 says, "and so she took the frult and ate it and gave it to her hushand who was with
her” That expression amima' in Hebrew, which means “who was with her', has been omitted in
centuries after centuries of translations - and mest Jews and Christians do not know that, Why
was it left out of the text? Interesting isn't it, because it reverses the meaning of the whole story
if the man was with her alt the time. According to the Hebrew text he was there all the time, but
that i5 not there in the translations. .

Then in the same passage if you go on the assumption - certainly of the majority of the
Christians and certainly the majority of the Musiims also - that the first thing that happened after
the Fall, according to St. Augustine, was that they had sex. This is also not in the Bislical text;
this is also not in the Quiranic text. But Maulana Maududi also says the sare thing. He is very.
~ close to St Augustine, especially in his attitude lowards women.

The point is that it is imperative for women whe are doing any kind of study on the Qur'an,
lo read the Qur'anic text very carefully. If vou study the Quran you will be greatly reassured
because the Qur'an is so much more liberating than the interpretations of the Gui'an.

In fact this is what the reformers in India and FPakistan and Egypt and other parts of the
Islamic world in the 18th and 20th centuries have been saying. | am not the first person to say
that we have to go back to the Qur'an and read the text.

We do not need to be afraid of the text but we have to read the text with our own eyes.
We have not to read the text through the eyes of all of these male commentators or
anybody. This doesn't mean that we reject the work of any of them. We have access to their
work, we should study it; we should reflect on it, but it is imperative at this point of our
struggle for self-identification; for liberation from centuries of oppression that we read the
Qur'anic text.

Thank yout very much for your patience.

55



First Presentation on
Surah Al Nisa {(4): verse 34

[The remainder of this section on the Foundaticnal Myths is devoted to the third myth -
that of women's inferiority to men ]

Chair: Our next session is on Surah Al Nisa (4): verse 34 We are going to nave three
speakers on tha issue.

Kesource Person {1); Asalaam-o-Alaikum.

in this session we turn to the third ontological question, namely, the purpose for
women's creation. This has the greatest relevance in terms of actual iife, because
deals with the issue of man-weman relationships in society, and patticularly the
refationship of hugband and wife. We are going to focus on this issue this morning as we
reflect together on Surah Al Nisa (4} verse 34,

If you ever get into a discussion on the guestion of equality between men and
women in Muslim sccieties, pecple refer to twe particular passages in the Cur'an in
which it is stated - in the words of many transiators - that "Men have a degree of
advantage over women." These are the precise words. In Urdu it is said that "Aadmi
aurton say afzal hai' { Men are superior 1o women.')

This asserticn means that a hierarchy is set up in which man is superior to woman.
My work has been done in a historical context and | have spent a good amount of tims
on the Bibiical text, and on the Jewish and Christian traditions. This nierarchy is found in
all of these three monotheistic, patriarcha! traditions. In Christiamty it is God, Christ,
Man. Woman. So there are four strata in the Christian tradition, while the Muslims have
at least these last two.

Yesterday, it was said that pre-Islamic Arab cullure 18 responsibie for the ills of
women today. | think this is simplistic because it is only one of the things that has
affected the status of women. There were other fradilions - both religicus and
philosophical - such as the Jewish, the Christian, the Hellenistic Greek intellectiuiai
traditions, and the dualistic tradition from Persia - that created a certain environment in
which sexist statements could be made. 5S¢ we have to deal with a whole world view in
which it is assumed that men are superior to wemen.

Bringing the discussion inte closer focus, there are two statements in the Quran in
which this particular expression is used, that men have a degree of advantage’ One is
4:34 which we will ook at first and which is far more important than the other: Surah Al
Bagarah (2): verse 228 which is in the context of divorce,

There are some of my friends round this table who spent yesterday afternoon doing
their homework, and at the end of the day were totally stunned and shocked and getting
a bit hysterical (if | may say so) because this inlerpretation just seemed sc incredibie
looking at it from a 20th century numanistic perspective.
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Men are the protectors

And maintainers of wornen.,
Because Allah has given
The one more (strength}
‘Than the other, and because
They support them

Jrrom their means,
Therefore the righteous
_women

Are devoutly obedicnt, and.
guard

in (the hushand's) absence
what Allah would have them
guard.

As 1o those women

On whose part ye fear
Dislovalty and ili-conduct,
Admonish them {first),
{Next}, reluse to share their
beds

{And last) beat them (lighily}
But if they return 1o
obedience,

~ Seek not against them
Means {of annoyance):

For Ailah is Most High,
Great {above you allj.

Surah Al Nisa (4): verse 34

"Ar-rijaalu gawwaamuuna

‘alan~pisana - 1 bimaa
tarzalal-laahu ba ‘za hum
‘alaa ba ‘ziow-wa binaaas
“anfaquu min am-
waalihim. Fas-Saalihaatu
gaanitaatun haafi-zaatul-
lil-gaybi bimaa hafi-
zallaah. Wallaatii takhaa-
fuuna nushuu-zahunna fa-
"izuuhunna wah-

juruuhunna fil-mazaaji- °t

wazribuu - hunn. Fa-'in
‘ata ‘-nakum falaa tab-guu
‘atayhinna sabiifaa @ 'In-
nallaaha kaana “A-livyab-
Ka-biiraa.
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This passage in the Qur'an, 4.34, became for me a test of faith because no matter
how | tried to read it. there was no way | could accept . | could not accept the idea that
there was this higrarchy.

This passage s always thrown in your face. You start a discussion on eguality and the
answer is, "bul don't you know “ar-rijaalu gawwaamiuna’ alanisaaad " tnd of argument. In

several years of struggling
tfranslation. simply because it is easier for

ng with i, the basi

¢ preblem was that | kept on reading this in
me to read English than to re

ad Arabic. After

several years | saw that there was no hope at all of understanding what was going on here
unless | went back and read the Arabic text and reflected on certain basic concepts in it.

Once

| started to do that the m
arrived at were astounding for

mystery began to unravel itself and the conclusions that |
me. Now, | can say that this verse which had brougnt me 1o
the point of heresy is now the passage which keeps me faithful,

S0 there has been a 360

degrees change. If we can really begin to understand what is being said here, we will get a
totally different perspective on many things and | hope | can bring thai oul.
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What | would like to do first of all is to go through the key concepts of this passage.
Let me read to you this transtation by Yusuf Ali (the most common English translation
used) then go back and Iock at some of the basic concepts.

Among translators there is a range from ulira-conservative to ultra-iiberal, and
Yusuf Ali is a liberal transiator. Notice that in this 1ext whenever any word is put in
parenthiesis it is the author's own explanation of the text; it is nol in the text.

f told you he was a liberal, Maulana Maududi doesn't say that “lightiy’.

Now, who do you think this verse is addressed to. Men, women, children? To men,
right? it seems obvious but which kind of men? Fathers, brothers, sens, husbands? The
assumption made by people who read this is that it is addressed to husbands.

But "ar-rjazal does not mean husbands. It means ‘men' and there is a difference
between men and nusbands. All right, let's go through this now.

Ar-rifaal mesans "the men', an-nisaaa means the women' The men and the women
together, of course, comprise the islamic ummah {0 whom this verse is actually
addressed, not 1o husbands. There is no word for husbands or wives In this entire
passage. | is addressed to the men and women of the Islamic community.

This is also supported by the grammatical construction of the passage. In Arabic
you have three forms: the singular form of reference to a person, the dual form of
reference to two persons and a plural form of reference to more than two persons,
When reference is made io hushand and wife, the Quran generally uses the dual and
not the plural form. But throughout this passage the plural form has been used.

In the first part, the key word is ‘gawwaamuun'. You have these 29 or 30
interpretations of “qawwaamuu? that give you & fairly good idea of how this word is
undersiood: 'in charge of,  “proteciors’, “hakint, ‘ruiers', ‘managers’, ‘supporters', ete.
It you read the translations of this passage in languages - such as Urdu or Farsi or
Turkish - the most common translation of the key word “gawwaamuun' is “hakim.' which
clearly means ‘ruler’; in fact more than ruler because in Islam “hakmiat! (sovereignty)
belongs only to God. {in America's democracy, power is of the people, for the people, by
the people, but in islam sovereignty belongs only to God.)

Therefore 1o call somebody “hakim' is to use the equivalent of the word “lord’. The
word lord” was a name for God, then it was assimilated to “the lord of the manor in
feudal society, then it became “the iord of the house'. Hence, the attributes of God were
gradually assimilated - indirectly and symbolicaily -~ in patriarchal society to become the
attributes of male heads of the family. The same thing has happened in our sociely. By
making the men “hakim' (ruler} you ipso facto make women "‘mah'koom’ (ruled) don't
you? If one is the masier, the other one autcmatically becomes the slave. And that is
what is meant when they use this phrase: "'men are hierarchically superior to women'.

The word “gawwaamuun' is a very key issue here. The root of the word is gama in
Arabic. Basically, it means to support something; to hold something up. This word is
used in many other contexts, but certainly one of the most important ways in which the
word "gama’ is used is in the economic sphere; it means the breadwinner, the suoporter,
For this interpretation there is support amongst many classical Arabic scholars, e.g.,
Imam Bokhari, in his commentary about this passage, uses the word "breadwinners'
Yet it is very seldom used in this passage by translators. Since we are going back to the
original sense, | will translate it as "breadwinners’.

When | make the stalement "men are breadwirners with regards to women" or
"provide means of livelihood to wormen," what kind of statement is that? In philosophy,
we distinguish between descriptive statements and rormative statements. For instance,
it 1 say this is a table, or this table cloth is white, | am making a descriptive statement,
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describing the guality and attribute of this table cloth. But if | say | am a teacher, that is
rot a descriptive statement because teaching is not an attribute. Teaching is a function.
It's & function that | perform. If | quit teaching today, | am not a teacher anymore.

Breadwinning is not an atiribute. Breadwinning is a function. ¥hen this statement
says, "men agre gawwaamuur - their relationship o women is as breadwinners - it
cannot pe saying that ail men are breadwinners in relaticnship to women, because we
all know some men who are not. YWhat it is saying in fact is that imen ought to be
breadwinners. It is stating a function that is being assigned here to men m an Islamic
community by God. We shall sege why.

"Because God has given the one more (strength} than the cother” The word
strength is notin the text. There is an idiomatic phrase here "ba "zahuin "alaa ha' which
teraliy means ‘some in relationship to some', generally used in a comparative sense to
indicate when comparing two kinds of things, "this is better than this in some ways and
this is better than this in other ways’,

in the words “fazzalal' the word "fazl also 8 used most of the time in an economic
sense. The way that is understosd here is that men are managers, rulers over women
becausa Gad has made them supenor - afzal But literally H you read this text it zays
that God has biessed some more than others. That is what this passage literaily means.
The "'some’ is indefinite and does not refer either to men or to women. There are variant
readings possible. You can say "some men are better than some womern’, and even vice
versa ar you could even say ‘some men are batter than some other men', which is the
reading | will take, for reasons | wili explain.

it is not a comparison between men and women but between men in terms of their
ability to be breadwinners. This is absolutely and clearly admitted even by people
belonging to the Jamaat-i-lslami, e g Abdul Hameed Siddigi (who did very valuable
work in translating Sanih Muslim). He says very clearly in his commentary that there is
no way you could translate this passage to mean that men are superior to women.
Textually, it is impossible.

Ckay, to men is assignad the function of being breadwinners to women, and some
men are betler equipped, more blessed by God in daing that than other men. Let us
continue. Therefore "the righteous women are devoutly cbedient in guarding in the
husband's absence what God would have them guard "

There is a patriarchal environment in which this passage was read and translated,
so that prevailing assumptions influenced the transiation of "gawwaasmuiun' as hakim,
creating a hierarchy. Once you have created a hierarchy, you are going to interpret
everything in that contexi: here is the man; he is the ruler and here is the woman and he
provides for her and therefore she should he obedient to him This is the traditional
concept that has prevailed in Islamic socety for at least a thousand years, if not more.

et us see if this is in fact what is happening. There are three words here: saalihaafl,
gaanitaat, haafi-zaat, one after the other. The word "saalihaal’ is translated as righteous
women'. We all know thal words are human instruments that change their meanings.
What a word meant in the 7th century is not necessanly what a word means today. This
e proven by the fact that few Arabs know how 1o read the Qur'an today. it's like few
people who know English know how to read Shakespeare, and Chaucer doesn’t even
seem like Fnglish

‘Safeh is today generally transiated as "good'. But one of the primary meanings of
the reot of the word is "potentiaiity’, "capability’ {(we stil have the word in Urdu and
Farsi). The special potentiality that women have is bearing children. Theoretically,
women can do anything that a man can do - fight wars, climb mountains, earn a living -
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but men to date cannat bear children. This is ona function that is gender specific.

The next word "gaanita' generaily translated as "obedient’ alse has many meanings
in Arabic. One of the meanings comes from the word “gaanif'. The Arabs used fo five in
the deserts where there was great shoriage of water and water used to be transporied
from one place to the other in this thing (called “mashak,’ in South Asia) which in Arabic
was called "gaanif. it has a very similar shape.

‘Haafi-zaal means to protect’ hasafi-zaatui-i-gaybi. The transiation here says 'in
the husband's absence’. 'f-gayb dossn't mean "absence’, it means 'that which is
higder, that which you can't see There are two parts te this verse, The first is saying to
males, they are assigned this function of being breadwinners to women, and God has
hlessed or enabled some to do it better than others. The seccond part says why the
function of breadwinning is assigned to men, because to women is assigned the funclion
of being child bearers since only women can bear childrer. And women cary the
embryos in their bodies nidden from sight. They carry it until it is safely delivered like a
water sack delivers water when it reaches is destination. What is happsning here is &
division of functioi.

Flease keap in mind the fact that this verse is addressed to the islamic ummah and
the context is very specific: of chilcbearing. Later, | want to come back and explain to
you why | think this passage is sc crucial in a general feminist understanding of the
Qur'anic concept of women. For the moment let's just focus on the text.

"As to those women on whose part you fear disloyaity and i-conduct,” - what does
that mean? The word "nushuuz means rebeliion’. Does it mean that If the wife puls too
much salt in your food, you have the rignt to beat the daylights out of her? Some peopie
think that. They think any kind of thing they don'i like is nushuuz’. But it is not. This
word is “rekellon against God' It does not imply what the nushand wants you 10 do
God has assignad the function of breadwinning. to men because the function of child
bearing has been assigned to women, | read this passage very strictiy in the context of
child bearing. Tris is not a general statement of the relaticnship of men and women.
This is only in a certair context, and reference is made o all men collectively. Whather a
woman has s husband or not, Muslim society as a whole becomes responsible because
orly women can bear childrer and while they are going through this process of bearing
children, they must not have the additional obiigation of being breadwinnears.

Now suppose there are women who rebel against this function, and say we are not
going to have children; that must have perhaps been very surprising in the 7th century
put it is certainly not surprising today. Certainiy in the society in which | live there are
many grouss of women who are saving: "We will not be mamied. We will not have
children, because marnages and children have been the greatest instruments for
wormen's exploitation.”

Suppose women en massa say, "We know God has assigned this funchion to us but
we are not going to accept it" Please keep In mind this is not in reference 10 & woman
who for any particular reason, health or whatevar says this, or a small numbper of people,
this is a mass movement - if this happeans what is the Isiamic ummal to do? Three steps
are suggested:

1. Talk {o them and find out why are they saying this. Do they have a grievance? it's
a rather strange position to take So why are they taking it7

2. "Refuse to share their beds," according to Yusuf All. This is a very promiscuious
translation; extremely bad because this line more thar any other line in this passage
creates the impression that it is the husband keing addressed bscause i is gniy the
husband wno shares the bed. The text doesn't say that. "Wajuwruvhunnag' is a very mild
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form of command. it says, leave them alone in their peds'. solitary confinement. That is
why we iock peopie up: we think that might induce some rethinking. So if they take up
this position you should then leave them in solitary confinement.

3. And last. "beat them lightly" or "beat tnem " Now this root "zarba' is cne of the
commonest roots in the Arabic language. if you ook at Taj-1d-Uroos whnich is the most
authoritative Arabic lexicon - there are four pages of meanings of the root word “zarba';
there must be hundreds. How is it that all these men have arrived at one meaning,
which is "to beat'’? Let me correct myself. There were two variations in the selactions i
gave you. One gentteman thought t meant te have intercourse and | don't know how he
arrived at that gither, and one said (o propound parables. Those are the two variations
but everybody else said o neat, whether it is beating lightly or beating soundly, or
beating with a feather,

The idea of anybody beating anybody, 1o my frame of mind, i1s an act of appression;
an act of injustice; an act of violence. | don't care with what you beat another persen, |
think it is an act of injustice which is not to be tolerated and | don't think that is what this
verse s saying. It doesn't make it beter to say ‘beat with a feather, or “symboiic
beating’. There is stiil the idea of beating.

If it doesn't mean beat what does it msan? Again in the same dictionary Taj-ul-
Uroos it says that if the word is used in the legal context, it means to confine. o restrain.
Now one prirciple of interpretation of the Qur'an which everybody accepts is that the
GQuran 1s to be explained in terms of itself. For instance . if an idea or word occurs many
times in the Qur'an you have tc lock at ail the contexts and see how it works, There ia
another passage in the Quran where it 1¢ stated that if women are guilty of fapasha' -
immorality although it doesn't specify what Kind - you shail confine them to their nomes.
Let me make one point here very reievant in foday's Muslim societies. It has become
very fashhonabie to assert, especially if you are in Pakistan. that if you are a good
Musiim woran you remain within the char deewari (four walls of the house). | want o
point out that according to the Qur'an, confinement to the home is a punisnment for
uncnaste women.

It is saying here that it women are rebellicus against this function, you should firat
talk to them, then leave them alone for a short peried of time; if they stili persist then you
shall leave them there for a icnger period of tima; it is an indefinite confinrement, but if
they reconsider their position, then God is forgiving.

I have to tell you nobody else has interpreted this passage in this fashion so | am
not going to claim a majority posilion here But | am very convinced that this is a
plausible interpretation and defintion or explanation. The only thing | need to do s
prasent a prima facie case. in fact, the more you think about it the more plausibie it
becomes. And | want 1o present a few arguiments in that light,

One of the major concearns of Islam as a whole, as a way of life, is to create a just
social erder Different religions have different goals. The gosa! of Chiristianity as a religion
is redemption from the burden of original sin. Everybody is born in original sin to be
redesmed from it by believing in the atoning sacrifice by Jesus Christ. The goal in
Hinduism is freedom from rebirth: maksha The geal in Buddhism is freedom from
suftering: nirvana. ¥hat 1s the goal in islam? The goal in isiam accerding to the Quran
is to create a just social order. | think this is the primary emphasis in Islam. From the
very first chapter of the Quran to the last there is the insistence on creating a just
soCiety.

This passage is fundamental because it talks about some very basic things. First of
all, it puts iremendous emphasis on the centrality of bearing children. Suppose all
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women in the world ook the position thal they wili not have any chidren? 5S¢ the
centrality of this function is recagnized.

For one whole vear | had a running battle with the feminists in the Harvard Divinity
School over this passage because they kept saying "You are saying that women are
only mothers. And you are defining womdnhooci in terms of motherhood.” | said, "l am
not doing that and the Guran is not saying that women are only mothers. Or that women
should do nothing but have children™ 1t iz a descriptive statement. Only women can
have children and because only women can nave children they must have support for
that very important function which they are performing in seciety. If you are bearing 4
child you deserve the support of society. And to men 15 given Th%’:‘- function of heing
breadwinners. | ive in America which considers itself a vary liberated society. What | am
very aware of is that women in the West have undoubtediy won many rights that women
in the developing world de not have and one of the most importani i1s the right (¢ work -
the right to work themselves to death. Those of us who live in the West know what that
means existentiaily, When | have worked 18 hours a day - which I normally work - my
perception when | go to sleep at night is not, "Hah! lock at me how liberated | am." | feal
like a total slave of the institutions There is absolutely no sense of freedom or
exhilaration at all.

This freedom; this right to work: to be single parents; to be supermothers; to be
super career women has actually produced in the women in the West a tremendous
sense of exhaustion Basically this sttuation is unjust. 1t is not rnight for a woman
anywhere to have to bear all of these burdens. Many of us have no choice. | am a single
parent. | have raised my daughter by myseit since she was three months old and | have
lived in the West. it is the toughest thing | have ever done in my life. | don't want to
romanticise that | think that it is unfair that | had (o do this and that millions of women
have to do this. | think that In a just society this ought not to be necessary, thare ought
to be a just divisien of funclions. if not, what you produce i1s imsanity; ll-health, lack of
balance and oppression. Oppression has many faces. Women living in this scciety might
think that oppression means confinement to the home; lack of opportunity. Let us make
no mistake: it is oppression to deny women the right 1o be educated; it is onpression o
make women fee! inferior to men; it is oppression o tell women they canr't do sc many
things which they can de. What | am saying is women are aisc cppressed if you expect
them to do everything. To make them totally responsible for everything in the world is
equally an oppression. Here, the Qur'an is prasenting the paradigm of a just socisty in
which there is a basic division of functions. Nobody says to anybody, "Lock, | am doing
you a favour.” The men don't say te the women "Hare you are sitting on your butt ail day
long and here | am slaving all day long" because they honour the function the women
are performing.

This kind of justice i3 in-built in this passage and this is not the only passage. if you
read the Qur'an, this is in all the pda%ag ‘e!atmg to dower; {0 marriage; to divorce: 1o
child bearing. For instance, within the context of chiid bearing, a beautiful verse in the
Quran: if a divorced cougle have a child, you shall decide by mutual consent if the child
is o be weaned; if the mother is going o suckie the child, or whether the child is to be
given out for weaning. It says in that passage, the father is not to be exploited on
account of the child; the mother is not to be exploited on account of the chiid. There is
enormous justice in the Qur'an and this constant balancing of things. | sees in this
passage a lremendous emphasis on justice which, of course, nad all been lost because
these patriarchal societies have made this passage - which {0 me epitornizes the
Qur'anic idea of justice in this human society - the instrument of the greatest cppression
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for womern. If one reflects on this, great changes are possible. | do not know how we
change society, but | think textual analysis reveals quite astonishing things. This is just
one passage. Go through the Qur'an and you will find absolutely amazing things. Let me
stop here,
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Second Presentation
on Surah Al Nisa (4): verse 34

Resource Person {2): Sisters, Asalaam-o-Alaikum. | begin in the name of Allah whose
quidance | seek in this and avery other matter.

| have spent 3 certain ameunt of my academic career concentrating on this verse,
among others. My Ph . dissertation was "Woman in the Quran,” which examined the
Qur'anic concept of woman. | felt that it would not be possible to elucidate that concept if
b restricted myself to those things in which women were mentioned explicitly or those
things that nad some gender notification. But, of course, the problems that arise with
regards to Muslim women in real life - and their textual basis - requires a certain amount
of energy to go into: the problamatic varses that actually mention women and that are
interpretad to indicate some type of a hierarchy between males and females.

A very important aspect of my consideration of the verses and the Qur'anic concept
of women has to do with methodology, a question that came up vesterday. | want {0
address the question of methodology in tha context of this verse because it is easier to
understand method when you have something concrete; | will try to synthesize this
nformation as simply as possible based on what may be usefii.

First of all, we have the text itself. Secondly, we have a corpus of material that
propcses to tell us what that fext means. This is natural and this is good. In other words,
Muslims have, for fourteen hurdred years, been trying to figure out what the text means
in absiract forms, theoretical forms, in legal forms as well as In real iife; In mystical
forms. grammatical formeg, efc.

My major argument is that this proliferation of literature is infimidating to Muslims to
the extent that they sperd all their time on the information generated from the text and
do not spend as mucn time on the text self. Plainly enough we all see the need for
going back to the text,

Cur'anic understanding, (interpretations, exegesis, elc.,) has severa! layers. Af the
very core is the text itself, arn Arabic text. From that text many things have evolved.
Entire grammatical lexicons have been constructed based on the language that is in it
And we have lextuat iHerature that is based on the statements made by the Prophet
andfor his companions and/or people who came after him and/or people who came after
them, etc. We have mystics who say that when the Quran says it has verses that are
‘mithkamaal wa muta’ashaabihaal | verses that are precise and ambiguous and versss
that are allegorical, they want fo arrive at the allegorical meaning behind everything.
Each of these efforts have some meaning and some purposs.

I the 1990s | want to understand the Quranic meaning with regard to me as a
woman, or with regard to me as a woman from the modern Muslim context, or with
regard to me as a mother of other women (because | have three daughters) in the
modern and western conisxt. Is this a book, | say, that can be of any use to me in my
real life context? Some peovie would have it that it has no meaning. This is just a divine
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bock: we just accept the whoele of the book and thiat is it. So | approach the book with
tne potential apprehension voiced by a sister at ancthar point: suppose | find someathing
in there that | iust can't swallow. What am | going to do?

I also approachad it, as part of my Ph.D. requirement, under the tutorship of two
traditional male Muslims {one a Pakistani, the other a Palestinian}, one conservative
orientalist {white male), and one very profound thinking linguist who knew nothing about
Arabic although he had scme contact with Muslims before. {He turned ouf to be the best
person of my committeg). The advantage of these conservative people was that they did
not allow me to say just anything that | wanted to say. | had 1o go back and look at
materiai in great detall, mainly at how the text relates to itself, and relates to humanity at
jarge,

The scholars of tafsir, or Qur'anic exegesis, agree that the first principle of Quranic
interpretation is fafsir-al-Qur'an-bil-Gur'an, the exegesis of the Qur'an based on the
Qur'an itseff. This is very interesting with regards to the verse u gawwaamuiuna alan-
nisaaa (4:34) because some of the problematic terms have been used elsewhere in the
Qur'an in ways different from how they have been transiated or interpreted in this
particular verse. That was very imporiant. | will give vou some examples as we go
along, but we can starl with “nushuuz'

People say "nushuuz' means a woman's disobedience to the husband. But what
happens in Surah Al Nisa (4} verse 1287

Surah Al Nisa (4): verse 128

[fo wife tears Wa 'inimra- atun khaalat Al fsi
cley i : . L@,ﬁ,} Leiwgy g,,!,s
Cruclty or desertion mim-ba ‘-lihaa nushuuzan o e. B
' - - . s . _— . LT bt

+On hf:l. hushand’s part, aw i “-raazah falaa %ﬂi]’?ﬂ Al f' > " T [*‘)us
{thre is no blame on them junaaha ‘alay-himaaa 5_ , g e

VAT ATIIE - e :
IA\“L} _‘Lr,d“lm@C i , afiy-yus-lihaa bayna- l? !":r‘f“"*
An amicable settlement . C ’ :
humaa suinaa; was-5u ]“ - ””"L‘_! \g&ﬂ i

Between themselves; < L e -2 S

And such settlement is best: | hu khayr ; wa "uh-zirail-
I'ven though men’s souls | ‘El"ﬁfu-sush—shu}_]k}. Wa in
Are swayed by greed. tuhsinuu wa tattaguu fa-
But if ve do good “innal-fagha kaana bimaa
And p_i.:actiSchsclf—restraim__ ta ‘-maluuna Khabiiraa.
Allah 18 well-acquainted

VWith all that ye do.

This says when a woman is afraid of "nushuuz balhaa' the "nushuuz' of her
husband? it can't mean disabedience to the husband because it is the husband that is
being discussed and the term "baefl is exactly a word for “husband'. it is not a term that
can be used for just any relationship like “zoaf can,

The idea that we take a meaning for a word and the meaning becomes the word
has imprisoned us from being able to univeil the wisdom in the Qur'an,

For me the Qui'an Is like an onion: when you ook at the shiny cutside, i is a
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corpus, whole, and people say This is what it is” But as you ungeel it you find that there
“are many levels. Not only that, but each level has a stronger and stronger smell tc it So
what | liave tried to do is to go under and see the layers of the book itself by examining
words nct only in the context in which they are writen, because the Qur'an dces have a
sense of organization called a "‘nazf. Many limes the Qur'an may repeat the same
ptirase but after a different discussion which in that context means something specific.
Herce, you have pages and pages of verses that say, "wa-min-aayaatihi’ or “inin-
aayaatihiinna, 1.2 "among His signs is this' Then it says, "Verily in that is assigned for
those who use their agl" or 'who think'. The fact that sometimes it will say agf and
sometimes it will say lafakarun (who think) means something. The particular discussion
that has preceded it and the concluding remark for those who use their agi or who
think' or wha “reflect’ are all related to how the wisdorn in the text is supposed (o open
itself up to you. 1t is a beautifully cohesive text,

Unfortunately the major criticism that | would make of the feminist work that has
been done in the modem context on issues retated 1o woimen is that we have broken the
Quran up info littie pieces just as the men have done We take a verse out and say
‘This means this and that,' rather than 1o take the verse within the entire Guranic werld
view in which the first thing of importance is social justice. All Muslims who give
commentary on the Qur'an agree that social justice s a major concern, yet they do nof
push this term of social justice to the extent where women are actually allowsd to
experience fuli equality and the status of human beings when they go about thieir lives,
in other words, the genaral position Is to say the Qur'an is just as far as ecoromics goes
and politizs goes and inheritance goes, but you stay in vour house. Thay don't say that
you. as a full fledged creature of Allah, have the right to make choices just as men have
the right to make choices. The choice is supposed o be made for you and they say that
15 Just’. For me. the basic concept of Qur'anic justice meant that those things that have
been passad down to me - as this i3 how you are supposed to look at the book - that did
not smell of justice to me had be discarded, and the conly way to discard it was to go
back to the book itself and unpeel is iayers as much as possible 5o you have tafsir-ai-
Quran-bif-Qur'an. 1aking the terminclogy that is used and understanding it in the context
of the pook itself and in the cantext of its overaill objective of social justice and equality
and peace and harmony and belief in God, etc.

The cother thing Is that the Quran is In Argbic. it was revealed in the Arabian
peninsula. Mohammed was an Arabic-speaking persen, an Arab. Does this mean that
the Book can describe situations in such abstract terms as to be apglicable to us in
Pakistan, in America and Malaysia in 1990 and, at the same time, mean something to
these people who were supposed to be elevated into the essence of Islam? By
necessity, the answer is sometimes, "Yes," sometimes, "Impossible”.

in textual analysis with regards to linguistics and discourse etc.. one of the things
they tell vou to do is see wiho is the speaker and who the audience. if you do not accept
that the context of the patriarchal, Bedouin, sexist, racist Arabs comes into the text, you
may be tempted 10 reject those things that come out of that cantext. The value of those
things is not the hiteral word, but how they affect the objective of the Qur'an: social
justice in the context of patriarchy, sexism, racism, etc., where the images portrayed are
scmetimes specific and sometimes universal. According to Prof Fazlur Rehman,
underneath each of the specific things are universal principles which must be
understood and re-applied by people in varying contexts, not ardy by pecplae from that
context.

Much as | like reading the works of certain scholars, all of them did what they couid
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based on ithe intellectual context In which they lived. Certain things were going on;
certain guestions were being asked; certain needs were being addressad. The needs of
Muslim women of the modern context were not part of what their experience of the text
was. YWhat about the people who come afterwards? Suppose we make progressive
interpretations that apply more to our lives, are they going (o be progressive to somsone
two hundred yesars down the road from us? No. Therefore, we just go back (o the
position: "This is one of many pessibilfities” - possibilities which, by necessity, must
continue to coccur. The hook is supposed o be a guidance for a2l peosle and since
pecpie, places and times change, the book is supposed to be able to adapt itself to
those people, places and times. {t cannot do that based on the literal madels of Arabia
fourteen hundred years ago. But it can do that on the basis of universal principies.

Universal principles are not always stated out loud, Sometimes they are submerged
in discussions of particulars, 1t is no problem for even male or sexist people to accept
that some of the Qur'an is specific or particularised and some of the Qur'an is universai
Consequently, if the Qur'an says, "Oh! Prophet tell your wife this", or says about the
Frophet's wives "You are not like anyone from ameng the women”, it has said; this is a
particutar situation which has to be handled this way. If we take the particulars and apply
them universally to every circumstance, we come across a major problem. That s
another thing to bear in mind: the particulars and the universals,

The iast thing is related to the major disparity that exists between men and women
in sozial systems all over tha worid, whether they be Muslims or non-Muslims and has to
do with the standard of evaluation. Valug s attributed to what people do in society in
such a way as to be disvroportionalely to the advantage of men. There is an unlimited
amount of literature on this, on why this happens. It doesn't just happen to Miishim
women. It happens even if the men do in one society what the women do in another. For
exampie, when the men take care of animals in one society it is given the greatest
value, and the women taking care of the agriculture is of less value. In another society
where the men do the agncullure and the women take care of the animals, agricuiture is
regarded as the mast important part of it. This is what | cail a single standard and that
standard of evaluation is from the male perspective. i.e. whatever the men do. they say
is the rmost impertant thing.

We have also suffered from applying a single standard of evaluation to things that
have been discussed in the Quran; different for women than for men. For example if the
men stand in front when you have public prayers. then that means that they are in a
vetter position. Who says? Why does standing in front mean batier? We have applied a
vaiue 10 a functional order that should not be valued necessarily better or worse, higher
or lower. Sometimes we have difficulty accepting that the Quran would choose things
that would distinguish women and distinguish men, saying that there are values implied.
in fact the Gur'an has a system of evaluating that goes like this: [in Arabicl.. "Men have
a portion of what they earmn and women have a portion of what they eam.” Everybody
does something and everybody gets something . {in Arabic] " do not suffer the deeds
of anyone to be lost be it 2 male or a female " The Quran is very specific: whoever dees
something including the maie, including the female, Allah is not going to be unmindful of
the deeds. And they will be rewarded for it if it is good. Very explicit. There is no single
standard of evaluation except Surah Hujuraat (49) verse 13, where it says that the one
in the sight of Aliah who has the most value. is the one who has the most tagwaa. So
the single category of determining the value of the individual in society is fagwas. and
tagwaa is a non-gender specific term (meaning fiterally "abstinence’ but Implying
rightecusness. a life of piety). If you limit yourseif to verses from the Quran that have
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things about wamen, you wili exclude this verse; which basically says that the value of
an individual in society is not based on gender. To understand the Qur'anic values of
individuals, you must also stop thinking in gender terms.

- Surah Hujuraat (49): verse 13

O mankind! We created
You from a singie {pair)
Ot a male and a femalg,
And made you into
Nations and tribes, that
Ye may know cach other
(WNot thal yc may despise
Each other). Verily

Thie most honoured of you
In the sight of Allah

Is (he who is} the most
Righteous of vou.

And Allah Hath full
knowledge

And is well acquainted
{(With all things).

Y aaa-’ayyuhan-naasu
“innaa khalagnaakum-min-
Zakarinw-wa “unsaa wa ja-
“alnaakum shu-"uubanw-
wa gabaaa-’ila lita-
‘aarafuu. ‘Tnna ‘akra-
makum "indallaahi
‘atqaakum. “Innaliaaha
Aliimun Khabiir.

i, g)‘;‘s"{:jy ' A Jugi_w?tg_,[)
&1& _’;i;/ - Q‘r”’[ﬁﬁsj w a”f’
200 Gl GRS j,ﬁ’;)ii
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The Guran does something very interesting. it sometimes uses generic language -
"Oh, you believers’ and at other points specificaliy says, “al-muminiina va ai muminati -
‘the befieving men and the believing women’. Why is it that sometimes the explicit
feminine is included and sometimes not? it means the Quran never fails to mention the
women as being included in the category of humanity because if the Qur'an did not
explicitly use the feminine at certain times, believe you me, the men would never include
us at all. Therefore, the Qur'an says explicitly ‘'women'. We are not exciuded from the
Qur'an nor are we exciuded from the category of humanity. Those of you who know
soimething about Arabic, will know that the masculine plural form applies to a group of
people whether they be all men or women and men mixed, i.e., there is no form that
means only men. There is a form that means only women. According to the grammar
books, if you have both the masculine and the teminine plural form, then the masculine
plural form is exclusive to men. In other words, when both men and women are explicitly
mentioned, they are both included. Alternatively, a term which apgilies to humanity at
large includes both males and females. These are a few of the methodcicgical points in
the work that | did with regard to this verse and other verses in Quran.

My analysis is a litle more language oriented sc you are going to have to bear with
me regarding certain Arabic terminology in the verse. | sometimes take a word and use
the Arabic word all along because once you transiate it inte something then you are
stuck with an interpretation, while the word has a root that has many possible meanings.

S0 ar-rijaaiu gawwaarnuyuna ‘alanisaaa’. you have ar-rijal (the men) and al-nisa
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{the women) and between these two a funclion s described gawwaamuuna.
Qawwaamuun comes from the word gama which means to stand up'. The Qur'an has
other words derived from the same root like “agama', which means "to hoid something
up' But in Arabic, words sometimes have prepositions that go with them, e.g. agamab!,
gqamabi, qamala, gamali but the Qur'an uses the same tarm gawwaamuun' in some
interesting verses. Mainly it says "kunu gawwamina bil qisti il fiafi: "Be you with justice
for Allah’. Aiready we take the term and show that it is not just something about men
and women. The term has other possible meanings. It is the value of the other possible
meanings that keeps us from thinking this necessarily says sometning about men and
women, and that therefore the relation betweer men and women is set in gold and that
is it.

50, there is something of this ‘standing uprightness' and mastly what is being
established, what is being ugheld are the rights, the profection, the well being, the
material supnaort, etc., of women. Notice, | can't take a single word so i stick with
gawwaamuun or giwwama which is the masdar. you have to have a waord within the ore
that acts as the perscn because the men are "‘gawwarr?. Buf the thing thay are doing is
gwwama. So giwwama is something that is a function ¢f the relationship hetween men
and women, directed towards the men. The men have a certain function with regard to
women and, in my opinion, the men have a funclional relationship to women and that
refationship has to do with protecting, providing for them, etc. However, ar-rijal wa-al-
nisa being the piural forms of male persons in society and female persons in scciety -
sometimes restrnicted to the men as husbands, the women as wives - has aiso a range
of possible meanings.

If men in society in general have a responsibility to women in society in general,
then the word that could best be used tc describe that responsibility, wouid be
‘giwwarna'. The generaiising of ar-rjal and al-nisa means that every female in society -
whether she bhears children or not, is married or not - has a right to a certain type of
responsibility fulfilied by the men in her case. It does place responsibility on the men,
and the catch-word we use in the work we have been doing with regard to male-femaie
equality, i3 ‘responsibility’. Men have a responsibility for women. The ierms of
responsibility we don't try to encapsuiate because if you say that men have a financial
responsibility for women - what happens in my case? | make more money than my
husband. Does that mean that ne doesn't have any kind of responsibility for me?
Absolutely not. What's his is his and what's mine is mine. 8¢ you keep a psychoiogical,
social, spiritual, financial sense of responsibility for the men.

This verse 1s directed towards men. This biclegical function of reproduction is not by
choice {i.e. you can't do anything about it and for those of us who have more children
than they want, you realise that not te have children is a lot more difficuit than having
children because the body will take over even when you don't want it to). The men don't
have anything like that so the Qur'an explicitly reminds them of their relationship in
society to other beings. The interesting thing about responsibility in the Qur'an is that if
you have a certain amount of authority you have a certain amount of responsibility; the
more tagdeel Aliah gives you, the more responsibility you have. Hence, the Quran says
that the free are more responsible than the siaves; the wealthy have more of a
responsibility with regard 1o financial matters than the poor. People who are in a position
of authority have more responsibility than the people who are governed, and even when
scme people are in a weak situation, be it male or female, children or adults, certain
rights are due tc them. [quotes a verse].. Respensibiity goes with this fagdeel or
preference - the preference is stated in general terms.
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| looked In grammar books for a leng time. "Baad is one of two words in Arabic that
can mean any osossibility. male, female, plural, singuiar, etc. It means all. Some words
can only be used with a ceriain gender but baad can be male or female; it doesn't
matter. So what it says is some of them have preference ovear others. The Qur'an naver
rejects empirical evidence, What you ses in real ife, the Gur'an is not going tc say
something that tetally contradicts 1t In real e some people have z situation that is
better than other people seme men have pesitions teiter than olher men; some wemen
have positions petter than other women, some women have positions better than some
men. Especially if you use fagdse! to talk about the ecoromic aspect, some women
even have more money than some men. The whole purpose, in my mind, of keeping this
general terminclogy is that the Gui'an is trying to say that In real life some people have
a situation better than cther pednle. And that with that better situaticn comsas some
responsibiity. The other imgoriant thing is that tagdee! is not saying a whole category of
people is batter in everything than a whole category of other people. Tagdesl is used
with specific things.

The Quran uses faqdes! with regard to certain specific things and then it says: "and
what they spend from their money”. Remember the context of Arabia at that time was
marriages of subjugation. The worman was subjest to the busband and the husband
paigd. That's what happened, but does that mean that the Qur'an is saying you must
estabiish marriages of subjugation? No, it is simply saying that in a situation where this
did occur, where men provided, etc., this is a symboli/sign/indication of 2 preferential
sitvation, an example and not "You must do this’ or You must net'. This is very
important because it aiso contradicts the understanding that the Qur'an says men have
to be the breadwinners. Although | say the Quran establishes responsibility on men for
the women, | do not restrict it just to ‘men have to pav. Men have to have a
psychological, social, poltical, economic sense of responsibility with regard to women
which is very different. '

That men did pay in that society - also in the marriages of Christians, Jews and
non-believers - does not mean the Qur'an says this is the only type of marriage you can
have. You can have marmages of egalitarianism where you can both agree to corme
together and you werk tor twenty years, and save your money and bly your house and
whatever. The Qur'an is flexibie to whatever type of social sysiem vou decide to
establish for the benefit of society. It is also flexible with regard to marriage
wants te be the primie minster, she can be that, The man still has responsibility but it
does not mean that if his job is not always above her job, she has to quit her jeb. The
Qur'an is more flexibie.

It however reminds you that when you have a certain preference, you alsc have an
increased responsipitity. | have an increased responsibility in my family at aresent
necause | make more monrey. And i you do not see that the Quran allows fer a
multipiicity of contexts in real life and honours the woman and gives her a certain
authority in that, then the Qur'an is frozen into a single standard of evaluation. in
America, the African-American woman freed from slavery was given the job and the
African-Amearican man wasg deniad the job. And becauss the African-American wornan
had the job, she had more authority than the man had, but the man stii had a
responsibiiity to keep the family going. It is not that if he doesn't have the money then
his whele role 15 lost So with regard to the ecoriomic situation my interpretation extends
the flexibility even further. There i1s nct a single economic model that | see from this
verse, :
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Then the varse says certain things about women. For safehat, | stick pratty much to
the standard interpretation of ‘a person who does good or beligves in righteousness’
because of the way the Qur'an uses it again arid again. It doesn't just use it about
women so it's not a teim that means women are a certain type of goodness. Then it
says that good women are gaanita'. ‘gaanii has been explaned as a woman's
obedience 10 her husband. Why then does the Qur'an use the term “gaamt’ with regards
to the earth at large, with regard to men? ‘gaamn! means a certain alfitude of
—‘ubc;ervience and belief or ohedience to Allah. So good women have this characteristic.

A very interesting example of gaani is in Surah Al Tahrim (66): verse 12

Surah Al Tabrim (66): verse 12

And Mary the daughter Wa Maryamab-natla 'lm- [_@_%; 2z oo U‘J' S ’!;;;;
Of Imran, who guarded raanailatiil “ahsanat PP o
Her ChﬁStl_Wé and We - farjahaa fanafakhnaa fithy [-w Caalizd oo lia 3 (8 f\,f,g 2850
Breathed into her (body) mir-ruuhiinaa wa saddaqgat 6 vs 2 g §,
?I U.;r_ me]; and S:C bi-Kalimaati Rab-bihaa wa Ol 4 P 3
estifled o (e Kutubihii wa kaanat minal-
O the words of her Lord . .
(Qaanitun

And of his Revelations,
And was ong of the
Devout (Servants).

When it talks about Miriam (Mary). the ayat says wa-kaanat minal Qaanitiin'. that
she was among those who have this characteristic of gaanit. But it uses the masculine
plural form. Every time peopie tatk abcut Mary, they say Mary is an exampie tor women
but the Qur'an dcesn't say "wa kaamita (she was amongst those women wnho have
gaanfty but says she was in the classification of all the peocple who have this
characteristic of gaani, which, means a certain relationship to Aliah. it uses & term with
regard to the universe, to the world and not just people. It doesnt mean a woman's
obedience to her husband, which is what they would have you think it means,

So the good women have this charactenstic of gaanit. and the impartant thing for
me in her protecting in private (or in absence) in this verse is that it says "that which
Allah would have protected’. Again, it is not restricting the protection to something in the
relationship of a woman tc her husband it means that you keep a ceriain standard of
dignity and morality no matter where you are because this is what Allah would have, and
his is something you would want 1o have for yourself if you are someone who has
gaamt, a certain relationship with Allah. And modesty is not just outside. VWhern the doors
are closed in private, are you someone whio still protects certain parts of yourself? it's
not as if as long as they don't see me, | haven't done it

Then someathing is discussed which is extremely important tc me, and also to a lof
of battered women. it says "as for those from whom you fear nusfiuuz. " [in Arabic).
Here is a discussion that actually talks about @ certain relationship of men to women,
very particularly: men being afraid of women having nushiaz. Now nushuuz, is used for
women as well as for men, so it cannct mean women's disgbedience to their husbands,
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! go back to the lexicon and "nashasa' means to elevate yourself to a high ground; an
animai being nashis is one that refuses to do what the animal should do with regard to
carrying or whatever. Sased Qutib says that nushuuz s a state of disruption of marital
harimony. Nushivuz is used for the husband {the bael) in 4:128; $0 vou have a context by
which vou understand the disruption of marital harmony can aiso be caused by the man.
Hewever, this verse is talking about if a woman does it. | combine the two verses and
look at the solutions that the Qur'an proposes in order to regain marntal harmaony.

The first one is discussion, that you talk. The other verse (4:35) also says to talk but
it takes the talk beyond the leval of a discourse betwesn the two people and says "an
arbiter from her family and an arpiter from his family". And an arbiter can be a
professicnal, and how many marrages need professional guidance, counseling and the
like? In the verse 4:128: "And if you want a seiflement, you can find one, you can
resolve it". Resolution by discussion is the same as swihaa, ie. the solution that the
Qur'an gives for solving the problem in the micro level of the family is the same one you
use in politics, through discussion, through arbitration.

Two ofther things have been mentioned here and a hierarchy is given. This
discussion is number one. In the event that this doesn't work, you do have this fa wa'
time cut, aiitle separation. | know that for my husband and me when things get real bad
and everybedy is elevating themselves to a ground higher than the other one, then the
hest thing is fo have a liltle time out. If can simply be the woman going to her mother's
house for the night. The time out can be extended to a long time, and the ultimate time
out, from the Qur'anic perspective, is diverce. If you extend these two possibilities to
their furthest, you nesed never get to the third one. But the Qur'an did say the third one,
so what does it mean?

The Arapic lexicon has more than four pages on ‘barrata’ but the number one
meaning is ‘restriction to a single blow', "single strike'. What it means is this: if men are
battering their wives mercilessly (domestic viclence happened in 7th century Arabia
where they were killing girls, were taking women from their fathers as if they were a goid
watch: there were no holds barred), if woman are being hkattered now in the moedern
tachnologically advanced context when they have begun to have a voice, what do you
think happened to women then when they had no voice? Aliah knew. Allah says 'do not
beat them mercilessly’. it represents a restriction rather than 3 recommendation. it
restricis abusive violence.

Then it says 'if they obey vou.. " This is in the conditional. This means that in that
context cbedience was pracliced. it says ‘fab-guy ‘alayhinna'. This is a negative
caminand, explicitly to NOT seek a way against them. What the Qur'an says is if they do
abey you. don't abuse that, don't abuse them. This is the only command that's in the
verse: NOT TO ABUSE them. | believe that the verse is addressed to men, telling them
of the responsibility that they have towards women and commanding them to get their
act together with regard to how they are treating their women.
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Participant: You see, a whole board of ulema nag written this tafsir that | have and ali
the translations say that men are "sarparast’ (people who look after} and "khidmat guzar
{providers) for women.

Participant: If the woman is the breadwiriner of the family then what wouid happen? Or
the khidmat guzar, how would you interpret or transiate this then, for there is another
surah on inheritance.

Participant; if ons says that men too can have this type of lack of conirgl, rebeliion, and
do wrong (ziadly, then on whether men should aiso be given the same type of
punishiment, we would say "yes" If men do not Tulfill their duties then they 100 are liable
to the same type of punishment, exactly like the woman. To the extent that they too will
get corporal purnishment. However since this work {(bread winning} is outside the realm
of women's responsibilities, therefore it is the duty of the government in power to ensura
that those men who fransgress this duty are made cognisant of this duty through
punishment - even to the extent of physical punishment.

Participant: No but if you iock at the verse on inheritance, the iransiations | went
through give twe reasons for giving a greater portion of the inheritance to the man than
to the woman. One being that he was able bodied and ha was able to go tc war for
istam {l mean the physical jihad: the sword and spear and stuff). And the second was
the capability of the man to earn in the sconomic sense. These were the main two
reasons given for giving men a greater preportion in the inheritance and position of
superiority gererally. Now the question arises: if you have women who are also capabie
of participating in jhad and earning. For example, where | live, so many of the
surrounding villages are known for drug addiction. Women are obliged io ge out and
work for they are the sole breadwinners of the family and in fact they provide for their
imen. 30 is economics all there is to the difference in superiority 7

Participant: In the explanation of the Qur'an lhat | have, it says that if men dao not fulfil
their duties that they, too, will be punished egually, to the extent that the women should
also punish them physically. According to miras (what is traditionally inherited) in Isiam,
in fact the financial responsibility lies wholly on the man. If we women earn anything, it is
wholly our own property, Le. cur husbands have nothing to do with it. So, of course, we
are free to earn anything and that is our personal property.

Participant: But there are many women whg are not so fortunate to be able choose
whather they can earn or not.
Another thing is that! there was a case before the Federai Shariat Court in Pakistan
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in T9R3 on the question of whether women could be iudges, gadis. The judgemsnt on
the case s very interesting. | wart tc read to you a few lines here the court said. .

"So the only point te decide ... is namely that there was no precedent
of female judges in the time ¢f the Holy Frophet and his companions.
This argument as such carres no weight since the general rule to be
followed is that "what is not prohibited by the Quran and sunnah is
permitted”.

“The guestion, therefore, is whether in the Quran and sunnah there is
any njunctior explicit or implicit which will disailow the appeintment of
female judges. The petition council had guoted 4:34, "Men are the
gawwaamuin over women’ and the text is often referred 1o as giving
men an edge over womean, even establishing men's natural superiorily
cVer women,

The court judged at length on this text and decided that no argument can be derived
from it in favour of women's subordination 1o men They rejected the idea of master and
heid ‘gawwama to mean provider oniy. "Ne prohibition of female judges can be
inferrad from this text.”

The court guoted other CQur'anic texts which expressed the muluality of equalily of
men and women also In the obligation to judge with justice The famous haditit that "a
naticn which is ruled by a woman will not presper” referred. the court said, to the then
female ruler of Persia and no generai rules can be taken from it. The cour pointed to
historical precedents for women as head of state without tferna objecting to it as well as
to the Gui'anic precedent of the Queen of Saba [Sheba).

The court ailso dealt with the hadith that women are deficient in intelligence and
religion. it observed that this was an isoiated hadith and that deficiency in intelligence
could at most be In refation to evidence and not to any other function or atiribute. This is
in refation to the sex of 2 woman and the court said there may be women having more
intelhgence than men. The Couwrt stressed the fact that "the first to accept Islam was 3
woman and tnat there are many precedents during the ifetime of the Prophet where the
opinion of a woman prevais. There have been many female transmitters of ahadith and
while a large number of male reporters were charged with petty hadith, no such charge
or blame lies against any female.”

Rescurce Person (3): There is a Musim woman judge of the Supreme Couit elected in
Indig right now, and you have Benazir Bhutto i Fakistan as a Mushim
leader. [exciamations]...

Participant: | would like a clanfication on the word for ‘banishment’.

Resource Person {1}: The whcle passage is piural. all the words are plural. When |
said ‘wahjuurhunna' it deesn'l mean, banish’; it means, leave them alone'. There is a
tremendous difference betwsen "banishing' and “leaving them alone’. According to my
interpretation, it means, leave them aicne'. The point is, if you are going to keep on
reading Pickihall, you are never geing to get cut of it.

Participant: The first interpretation is a very heartening one, but my guestion is in terms

of the passage as a whole. # speaks in terms of men punishing women or tham making
a decision about women. It doesn't work vice versa. | don't mean merely a wife
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punishning a hushand. i could be & mature weman, an adult, 2 woman of wisdom, of
responsibility, punishing a younger person, or a junior, a child, or scmegone who is in the
wrong. s there any other ayaf which qualifies...”?

Resource Person {1} Yes, there is another passage which uses the word nushuuz in
the context of men, and it says that if men are guilty of if, the matter must be referred to
the wirunaf agam, the same thing.

Participant: What | mean 1s that the woman doesn't seem to come out in a parallel
situation, where she can alsc be a judge or punish.

Resource Person {1}: The point is that it is not the men who are allowed o punish. It is
the urmmah, which consists of men and women. The umimah must take some steps if
this kind of sitvation happens. These people who are rebeiling against the law of God
must be confined. They must not be aliowed to spread or propagate their views hecause
they are against the laws of God. _

It is a mistake to think that the Qurian is a textbook of law. It is not setting it out in
Chapters Cne, Two, Three this is wnat applies to men and this s whal applies o
women. If you read the Qur'an as a whale. you have precisely the same word nushuuz’
which is being used here with regards o women, with regards to men.

Resource Person (4): | want to later share with people another pessible interpretation
of thus ayal, which takes it along a compietely different, but equally progressive
interpretation. Wnat we are trying to establizh is a prima facie case that this passage
can be read 'in more than one particular way, that if we could break our minds out of the
straitjacket of reading it in terms of usual translations, you wouid see the fantastic
variaty.

i am not a scholar of Arabic or anything but | can read it and iooking up the word
zrha', for example, find that even in the finy dictichary that | have, it has different
meanings. One of the meanings is ‘chastise” If you go back o the Biblical phrase.
"Therm whom the Lord loveth, He chaslises,” you dor't in that context think in ferms of
God coming down with a stick and physically faying about the shoulders of the people. it
means that they are put under stress or trial. 8o even the word "zrba', can be ‘rebuke’,
‘chastise’. There s enormous scope for different translations of that particuiar word
even within the context of a more conventional translation, It stiil doesn’t get away from
1he hierarchical convecalion. But then the discussion wouid follow on who exactly is tha
‘they' - wiether it Is male or female - because the transislion or explanation that | was
reading gives a completely different insight [presanted below].

Participant: | have never heard the verse transiated in the way the first resource person
has - which | find really interesting and enlightening - however | aim worried about the
imptication of this translation on single womer; those who are not maried; who don't
have children. If you put the centrality of child-bearing so high and accept that the
community, or the wmmah, has the right then te punish women who do not bear
children, what does that mean? Does that mean the community has the right to take ali
these steps against women who choose not to have children?

Rescurce Person (1) Again, the way that this has been traditionally read is as if this
were the definitive verse that makes the whole statement about wormen. It's certainly not
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saying that all single women should have children. But itis saying that since only women
can have childran, please remembear that women who are having children shauld pe
supported. It is net saying all women shouid have children.

You have to keep this distinction in mind because there are so many other
passages in the Quran which will tell you all the humarn nights that people have. 1 tell
you another interesting historical thing. In the early centuries of lslam, for instance in the
8th century - called the Age of Saints because that was the rise of Sufism in Islam -
there were many women Sufis, and the most emineni of the Sufis of that entire century
was Rabia. She was recognised as superior {c ail male Sufis, including Hasan of Basra,
who was also a very cefebrated Sufi; who wanted o marry Rabia. He was always
sending proposals. and Rabia had a very good line. Every time he sent a proposal, she
said, "i have given my life to God. You ask my hand from God." So there were women
who were celibate. | think this is one of the guestions we alse need to discuss in this
conference: the option of celibacy for women, which dcoes exist in some religicus
traditions but which Istamic fradition has never considered because 1o be celibate is
considered t¢ be totally out of focus. But the option of ceiibacy not oniy existed in early
tslam but these women were celebrated. They were honoured. It was not the case that if
you were net married or you chose not to have children that something was wrong with
YOUI,

Participant: | have no problems with the concept that men should be breadwinners
because only women can bear children. | have problems with the second part of it, when
it is nushuuz’ . If the woman does not want to bear children, and then you take these
steps, how does that then appiy within society? Whai does that mean to woemen who are
not married?

Resource Person (1} it doesn't apply to women who are not married. It only applies to
women in that class of people who can bear children, which means that they are
married. Why are you trying to find in this passage implications for everybody who is
outside of this passage? This is a very limited context. Look, for example, there is
another passage in the Qur'an which says, "To men is allotted what they earn and to
women s allotted what they earn,” which means that the Qur'an is recognising that
women should be aliowed to work; to earn. There are so many other passages which
relate to othar situaticns about women,

Participant: You are saying tha! the passage does not refer to husbands and wives, it
refers to men and women. Are you saying the point about "nushuuz' {about women whe
don't bear children) doesn't apply to women who don't want to gat married or women
who are not married, only to women who are married 7

Resource Person {1} The emghasis is on nushuuz' |t is not that yeu don't want
children. It is that you reject the function assigned to you by God. Therea is an slement of
rebeilion. If you lived in America you would have no problem understanding this,
because this 18 what racical feminists are saying all the time: "Getting married. having
children is an instrument of exploitation. Therefors we will not.” Mary Daly says that; all
these people say that. (16} But other reasons can be valid, like | gave you the example

16 See For Further Reading p. 252

76



Fart 18 - The Foundational Myths

of Rabia who dedicated her life 1o God. She didn't get married,; she didn't have children,
and | think she definitely went t¢ Paradise. | don't care whether she 13 mamed or not. So
| don't think it refers to everybody.

Farticipant: Several issues: how do you see this verse somahow reconciing with the
whole issue of women's controt over their bodies and their sexuality, because celibacy
can be an oppression too. For example, in Sindh (Pakistan) some women are forcibly
kept celibate and that is an oppression, and to be forced to have sex is aiso an
oppression. Here. certainly, there is a context for a woman to refuse to share her body
even if she is married; you can have rape under marriage also. | am sure you are aware
of these ssues. It is considered a rebellion. While all of us sitting in this room would be
very satisfied with your interpretation - and | am, and | would love to adopt it-and believe
in it with very minor changes - the same passage ceriainly may be construed as
meaning that for a women not to share herself under conditions of marriage is a
rebellion, :

Resource Person {1): There are three steps. The first is talk to them which relates to a
point brought out vesterday, which has to do with rationality. Many people.
unfortunately, have come to think that reascn has notning to do with Islam, or Isiam has
nothing to do with reason. As a historian of religion. | study all major refigions of the
world and think that there is no religion that | know that has put a greater emphasis on
rafionality than Isiam and specifically the Qur'an. The Qur'an says over and over again,
‘Think about it', "Reflect on it'; don't even accept this book without thinking about it;
check it out. It says this over and over again.

There is this very interesting scenarioc in the Qur'an where there is the scene of Hall
and there are these guards, and people are going to Hell, and the guards say to the
people, "Why are you going to Hell? What is your crime?” and these people say, "We're
being sent to Hell because we did not use our agf (inteliigence)." it is very interesting. If
you apply that to modern Muslims you'll find a Iot of pecple going to Hell

But the point is that the first step is "taik to them' It is obvicus that if a woman has
had eight children and her body 1s debiiitated, it stands to reason. She has performed
ner function, and enough 1s encugh. OFf course there are ahadith. There are a whole ot
of them: "You never refuse yourself to your fiusband even if you are sitting on the back
of a camel, and your husband wants to have sex." That is, of course, very silly. This ayat
s not saying that; it is within the realm of being just. The concept of justice refers also to
the body. You have to be just. So, first. “talk to them'. i a woman has a legilimate
reason, a health reason, then that is not "nushuuz', that is not rebeflion: that is a
legitimate reason. Rebellion is something else. Rebellion is when you say, "I don't
accept that this is a function that | have, or that { can perform.”

Participant: In a materially and scciaily unjust society, when & woman says, " do not
accept that having a child is my function because society as it is. is matenally and
socially unjust.” is that still "nushuuz'? |s that a rebellion? People, or |, or someone else
here says, "This is an unjust society | will not perform my function as a woman in this
sociely because 10 do so is to oppress myself "

Resocurce Person (1): That is a question in abstraction. if & woman says, "The scciety

s unjust,” that mdy be her subjective perception. And if we assume that it is, then my
position on 1 is that there are certain matters of conscience and they are between you

77



For Gurselves - Women Seading the Qur'an

and Gad, and that God decides. | carnot decide that.

Resource Persen {2} Also vou stated a conditicn. In other words, you did not say that
she just arbitrarly says that she will not. She says that society 18 unjust. So by stating a
condition, in fact, it is not nushuuz,

Resource Person (1) Right.
Partictpant: | was wondaring whether you have writen up this inferpretation.

Resource Person {1): | have written something on it which is in manuscript form. There
are thres, four pages. L.et us photocopy them. Then you read them.

Participant: Do you think that this verse prescribes that since, as you said, women
have the potentiality of child bearing at that time only they may not work.

Resource Person {1): During that time only. | think that it is specific. Because only
wornen have biologically been constructed, fashioned by God in this way. While they are
performing this function, they ought not to have the additional obligation; meaning that
they should not have the pressure that they have to do these other things. Itf's not a
gender rale in genaral.

Rescurce Person {4} is it also not a possibility - taking the interpratation just given -
that the rebellion is not a general rekellion, but in the context of the husband and wife
relationghip when they have entered into a matrimontal obligation which husband and
wite both think is ¢oing to have scerme mutual benefits, and cre of them for arbirary
reasons says "l will not do such and such.” Like, for instance, the husbhand says. "l don't
want to have any chidren and you have maternal instincts,” and vice versa. | mean
within the context of an unjust agreement petween the spouses; the rebethion then would
be that within an agreement you are rebelling.

Resource Person {1} You see this particular passage is men and women in the
presence of Gaod rather than men and women in relation to each other. There are ofher
passages where you have that focus of inter-perscnal relationships and you have
mutual obligations, Aiso, there are $0 many passagas in the Quran which say women
have rights againsi men as men have rights against womern. Bul in this cne God is
protecting ihis functicn of motherhood which is very central, which is not making all
women mothers and making it necessary, elc.

Participant: In the second presentation, | see a Iot of problems. Number one if you
interpret “gewwazmuud not as ‘the guardian’ bul as someore ‘responsibie’, the
moment you make someone responsible for somebody, you are determining a
refationship of dependence or of inferiority. Number two, saying "if they abey you, dont
abuse or misuse" means that women are supposed to obey, and if they don't, it restricts
the use of physical viclence saying do not bzat them mercilessly', but they can be
baater up mercifully. | distinctly remember a judgement by the Shariat Court of Kuwail
two years ago and it said thatl if the wife does nat obsy then sha can be beaten up and if
it iz a grievous hurt or injury then the husband is respornsible for the expenses of the
treatrment. o I'm really confused,
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Resource Person (2): One, you are putting a value on respensibility and one of the
pririciples of the metnodology that | use is 1o not vaiue certain things In a singular
fashion. Responsibility dogsn't mean that therefore they are better. As the fact thal men
can't have a child bearing experience deesn't mean that therefore they are iess. | don'i
attribute values to the function and I'm very consistent about sticking to the Qur'anic
system of valuation which s on the basis of fagwaa. I'm saying there is no value to it
there's a function.

With regard 1o the second: be very careful about the association of the previous
perception to the discussion that | gave | never said "if women do not chey you then
you can beat them” There is no piace bafore this gyaf in the Qur'an where it says
anyihing abouf obheying men. The only place where it says anything about sbedience it
uses a word which is used for following what somecne says - whether it be a man
following what other men say or a woman following what other women say, whether it
be a woman following what a man says, or vice versa. The Qur'an dogsnt say ‘obey the
man and therefore. ', it says 'If they are obeying, falaa tab-guu alayhinnag sabitas “do
not do this'. There s nc commandment, only a recocanition of a sysiem that was
established and stil exists in many situations where women are obeving The
commandmeant is for the men not {o beat them mercilessly. The Quran doesn't say at
any point 'if a woman does not obey her husband, he can do these things' i does not
use those words in any fashien at aii.

i argue on the basis of the hisrarchy presented within the text itself. advice,
separation and the ‘whatever | argue that people who abuse their wives don't follow
that hierarchy. They start right away with hitting, And this I3 very important to real life
situztions and lega! cases. The jusiification with reference to the Quranic text of a man's
incompetence with regard to his anger is something that | hope Allah makes him burn in
Heil for the fongest period of time for. Thair approach is backwards: they say this while
they have never followed what the Qur'an says. if they were truly following what the
Qur'an says they'd never get 1o that third possibility because they'd be out of the house
way before they could raise their hands.

So ! believe 1) that it doesn’t recommend it at ail, 2) that because wife beating was
in existence the Quran tried to restrict it - like it restricted the number of wives and at
the same time placed a condition by which you understand “only one’. H's trying to
restrict something that existed, and not trying 1o recommend someathing that should
exisl. The recommendations proceaded this statement.

FParticipant: What if that one blow is fatal? Is there anything in the Arabic text to qualify
that blow? No? Then it's just as bad.

Resource Person {2} it's just as bad if that's your first step anyway. It wouldn't be just
as bad if you followed the steps of the Qur'an. A case can be made for the punishment
of any person who perpetrates violence against his wife before discussing the matter
separately or with an arbiter, or having taken any time out (someene whe has not gone
out of the rocom, or the house, or spent the night at his mother's house or whatever). A
case can be made that the nierarchy estabiished in the Qur'an was not performed and
therefore the man had misused it and will burn in Helf for it

Resource Person {1): Where in the text, however, is there a word for "husband'? There

is a shift in the second half of the verse and "ar-rfiaal’ definitely means ‘men'. Lven if
one accepts that the verse is onented towards men (whersas | think it's directed fowards
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the Islamic wmmah) “men' does not mean husband' As you move from the first pant of
the passage to the second, you are gving the authority of judgement to the man, the
husband, to decide whether he spends the night in his mother's house or not, etc. The
peint is that you are accepting that there & a hierarchical relationship between a
hushand and his wife. He is higher than her which means that he is superior to her,
which means that ke has the authority to strike her It doesn'i matter how he strikes her
and | ikink that is @ mcot point here.

i do understand the pcint you are making about restriction. There are contexis in
which it applies, for instance, the Law of Moses which says "an eye for an eye and a
tooth for a tooth'. Most people think that it's advocating that if sumebody takes your eye,
you must take that person's eye, whereas in fact what it means is that you cannot take
more than an eye for an eye, a tooth for a tooth it is a restrictive law as interpreted by
the rabbis, though that's not how the Christians interpreted it. But | don't think that this
applies in this context. | think that ence you give a person authorisation tc strike another
parson, you are establishing ar oppressive relationship - just the sancticn of it is
Oppressive.

Resource Person (2): The fact that the relationship helween maie and female comes in
has to do with the language itself which says. “Wallaatll takhaa-fuuna nushuu-zahunng'
and then it gives a cerain prioritized order when it says “gaanitaatun haafi-zaatul-iif-
gaybr - femmine plural.

Resource Person {1): Yes, but where's 'the hiusband'?

Participant: | still feel we are giving man a position of superiority when we say he is
responsible for us If there is a confict between us, who i1 the one responsible for
initiating taik? Then if we still continua not obeying, he is responsible for going outside
the house, for leaving us. This implies that the woman is the one who did something
wrong. He is the one who is responsible for disciplining her, by talking or secondly by
leaving the house or leaving the bed or whatever, and thirdly by beating her one time or
more than that.

Resource Person {2): This verse has a limited paramater in the particutar instance of &
woman's being nushuuz with regards to the nusband. There is another instance In the
Qur'an of the man being nushuuz with regard 1o the wife.

Again | think this calls for the snecific because in fact, he did have the power to do
centain things. And he continues to have a certain pesition aver women, People say with
regard to divorce that a2 man can make a divorce on his own but a woman needs 10 qo
to the judge Why, because the man can physically force her to have a relationship with
him. He can rape her, a womarn cannot rape a man physically. So there i a protection
for her in the event that she wants to have a divorce.

If you exciude certain differences that have certain consequences with regard to
how people relate (o each other, then you are going fo look for something that | can't
see an answer to.

Resource Person {1): Aboul nushuuz: you sawd whatever passage we see in the Qur'an
we have to put it back in the framework of the Qur'anic world view. The point is that we
are talking about two kinds of things: hagoog Alfah (nghts of God} and haqoog-ul-ebad-
(rights of human beings) that are inlertwined in the Quranic framework. So nushuuz
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may, in the context ¢f some Quranic passages, relate to relationships of husband and
wife but it ie not a direct relationship. It's not the case that, for exampie, if the wife is
doing something not pleasing to the husband, fike wearing a dress he doesn't like, he
then has just cause against her It is in relationship to God's laws ordained for men and
women - if husband and wife do not treat each other justly - that this ward is used.
Therefore even if you are arguing that it is in the martal context - something |
interpreted differently - the primary reference is to God and not fo the husband and
tharefore the question has te be resolved not by the husband but by the ummah. The
same applies where pushuuz occurs in the context of men. It says that if men are guilty
of nushuuz, the question must be taken back to the ummah. The umimah decides what
is to be done, not the hushand.

Participant: Regarding the first presentation: who is the Islamic umimah today? Does it
exist and how relevant is it in today's contex{? Who has usurped the role of the ummah?
How do you apply the concept of umimafi?

Resource Person (1) The Islamic ummah consists of all men and all women who call
themselves Muslim. How it actually works s a very interesting qusastion. Aliama ighal did
a lot of work on the issue and he thought the best way the power of the umimah could be
exercised would be through a legisiative assembly, through pariiament. That is one of
the most important political questions that Muslims need to talk about because the
ummah is much larger now. At that time there were two, three hundred Muslims, now
we have one billion Muslims. You could think of the ummah in ierms of the context of
particular societies, the iima of a particular society relating to the problems confronting
that particular scciety. For instance Pakistan has an enormous population problem so
the ummah in Pakistan should be concerned about this but this prokblem does not exist
in Saudi Arabia. Trying to understand the ummath collectively is sort of unrealistic,

Resource Person {2): | don't even restrict the umimah to Muslims, The Qur'an says to
he a community that goes towards justice, any one who believes in the middle path as
the path of justice and rightecusness in society becomes a part of the wnmah and you
can go to that ummah for protection of your rnights.

Participant: if the most frequent meaning given for the Arabic word zrba in the iexicon
was strike' or ‘'one blow', what other meanings were there?

Resource Person {2): Things like 'to give an example', or "Aliah gives an example’,
things which are more abstract. "[in Arabic] means "to hit the roof with your foot’, 'to
start walking' 1 don't remember everything because they didn't have very much to do
with the relationship between two people.

Participant: Related to 4:34, it was said that words were mistranslated, but if you read
the verse the superiority and slavery is very clear. Within the conmtext of the sursh it
seems to me evident that the ayat says man are superior ¢ women therefore our
reinterpretation ends up being almost apclogetic. Why the whole exercise of
interpreting? My first point therefore is questioning this whole exercise because, from
my paint of view, the verse is very clear: that we're giving concessions. compromising.
Secondly, in the context of Arabia when the Qur'an was reveaied, this ayat was a
concession to women, an improvement on their situation as it existed where women
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could easily be killed or whatever, a blow was a lighter punishment - to {imit it to only
beating - it being betier to beat than 1o kili, this s being very large-heanad and is an
imoroverment in an existing situaticn.

Third; today educated women in Europe, anywhere, are at a par with men, e.g. thay
have the same braing, thay are philosophers, poets. everything. 50 how do they relate
to their religion in their real iife? Is religion generally relevant to our existences
nowadays, and are we being hypocritical talking about religion in this modern contexi ?

Resource Person (1): If it is in the context of the surah how do vou know that the surah
says that in Arabic?

Participant: I've read a translation, several iranslations. In the discussion this morring,
did all the words have a different meaning because | undersiood that there were only
scme which coutd have different possible meanings like ‘gawwaamuun'.

Resource Person {1): That's the critical word, That's the word that we dispute means
‘ruter',

Participant: No, my peoint is not limited to words: "What does this mean... What does
that mean... that it does not mean "hakim'' What | was saying was that in terms of
whnatever has been written, whatever we have read, there will be some difference on
what this or that means. But in totaity what we have read gets communicated as men's
superiority and women's siavery,

Resource Person (1) One of the methods in which the Qur'anic tradition has been
understood is to take a particular verse and see how well known commentators have
interpreted this. Then if 15 commentators have interpreted an ayat in one way and 25
have interpreted #t in a differeni way, generally speaking, the attitude of the isiamic
tradition has been the majority opinion wins. li's a quantitative method weighing how
many peaple said this and how many people said that.

In the case of 4:34, If we start counting | would say 99.9% have said the same
thing. So the weight of tradition is certainly against what we are trying to do here today,
no guestion about it. Nonetheless, the text is not the same thing as tradition. You are
referring to the tradition, not the text. The text is separate. When we say the Qur'an is
the word of God we are talking about the Arabic iext, not the tradition. No matter how
many people say one thing, the tradition is not God's words. Tradition is the word of
different human beings who were just like us. Maybe they were better informed than us.
Maybe they were not.

Another thing, the environment in which these sciences developed were definitely
and markedly patriarchal, dominated by certain views of the world, of the relationship
between human beings, between men and women and sc on. This resulted in an
crientation cn everything. The first discipline to develop within islam was hadith, and
ahadith literature has peen the lens through which the Qurian has been interpreted. it is
not really possible to arrive at any kind of progressive interpretation of any Islamic issus
(not only those relating to women) unless we can take the position that the ahadith
literature is not sacred. To say that the sharfah is divine is incorrect because the shariah
is made up of many sources, including the Qur'an, the aheadith, the sunriah, of which
only the Qur'an is believed to be divine. Yet somehow the shariah gets to be called
divine. The ahadith are ot divine, tradition is not divine. Any and all of these things can
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be questicned, and we are guestioning them. It doesnt matter how many people nhave
reiterated these things.
As far as the issue of concession is concerned: given that in 7th century Arabia the
tualion was exceedingly bad, conceding that it was consicered legitimate o bury
female children, ceriainly the Gur'an gave women many rights including fundamentally
the right te iife itself. That's a fact In other woras, in relationship to the gtatus of women
in 7th century Arabiz, the Qur'an is far ahead of its time, giving wormen far more rights
than existed at that time. But that deesrit mean that we can be salisfied by the situation
depicted as existing in 7th century Arabia. The principie inferred is that in every age the
Quir'an must be ahead of the times. The Qur'an cannot go back and say slapping a
woman once is egalitananism' or is consistent with human rights. it is not. | think the
sociological pitnciple here is that the Quran must give human beings more and more
liberation, not less and iess.

Participant: You use the word "tradition’ in the sense of the “traditional translation’ while
normaily “tradition’ means the sunnaf

Resource Person (1) | am using the word ‘tradition’ as the commentaries. i am not
talking about the Prophetic tradition. By tradition | mean different people's reflactions on
the Qur'an.

Participant: First of ail, | think the interpretaticn of the Qur'an or afadith is very difficult
whether it be linguistically or philoscphically. Let us start from fafsir of Quran-bi-Gur'an,
and that the Quran means social justice. The spirit of social justice should be our
framework because if we are going to interpret every word, this "harfat-e-nushuuz' is the
traditional way 1 think this i¢ the wrong way because you will encounter a ot of
arguments from peopie.

Sazcondly, when speaking of functions, 1 think the function of ihe husband and wife
has also changed. | believe that the Qur'an mentioned this equality beiwsen women and
men {quotes in Arabicl. The main goal of our work 15 in line with the principle of sodial
justice because the Prophet Muhammad aiso said: “wm-fum alim jasho-ne-dunia', 1.e.
“Well-known to you are the conditions of the iife you have”, and cur fite today is very
different from before.

if the hushand once had the function of maintenance, the situation is different now.
Yeu said "Don't put a value on the man's responsibility for maintenance”. For me it is the
main value of society because if a man maintains me, and feads me, he has the right to
tell me what to do. But if | maintain myself, life is different, the conditions are different
and the situation is tolally different.

Another point: now we live a different life, in a different place. at a different time. S0
it is not against the Qur'an or Islam when we say that we are going to act according to
the spirit of social justice even if maybe we come up with something that is a sort ¢f
contradiction with the ahadith or sunnah, or perhaps scmething thal is paradoxical.
Resource Person (2} About maintenance: what happens If 2 woman cannot mainiain
herself? For you | guess the situation 1s different now, but for most of the women it is
not. Are you saying that the only way for her to have equality is for her fo maintain
herself?

Participant: Yes, to be independent. Because you said not o put a value on the
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responsibility of maintenance.
r

Resource Person {2}: Again, | go back to this historical social context. In America,
black women had nc option but o suppoit themselves. As a consequence, when the
feminist movement came to America (in the 1980s and 1970s) the white suburban
women, who had not been doing anything, said "we ought to have a chance to work".
While all these black women who never had any cheice ahout working said, "Forget it. |
want to be able to sit in suburbia like you do". Because of the context, especially of the
historical sacial past, the idea of having to work to mainiain yourself is not alien to biack
women. Arid, | know the working black women had to de it withcut any psychological,
spiritual and moral support from the men. | don't like the idea of making money being
the overriding principle by which if you can make money then you're okay. and if you
can't make money then you are not.

Participant: No it's not that Even in our society, the woman work and maintain
themselves, hut still the men are superior o the woman because the women lack
awareness. But logically, for me, | cannot be equal with the man without maintaining
myself. This is reality.

Resource Person (2): This is very economic, very limiied. As if there is nothing to
empower except monay. | think we have to remember that there is a ot more to the
value and quality of a humar than money.

Participant: You mean you are against the woman being independent?
Resource Person (2}: | am against money as the criteria for determining vaiues.
Participani: Mcney not as money, but in the shape of independence for the woman.

Participant: | feel what she's saying i1s that she feels egual to men regardiess of
whether she is economically independent or not, while also advocating economic
independence.

Participant: One of the factcrs needed to have equality with the man is to be
independent.

Resource Person (1): | think that we are coming to a very important point because we
are now beginning to reflect cn the various ways in which the concept of equality is to be
understooa. We have to distinguish essential equality - fundamental equality like when
we say alf people are equal befare the law. It is a general statement that essentially all
human beings regardless of sex or other characieristics are equal. In that way of course
all people are egual, but in a sociclogical sensg the situation is guite different. It is also
important to remember that Qur'anic legislation and Gur'anic statements in general
proceed on two planes: first there is the Qur'anic vision of how an ideal Musiim society
should be crganised which is futuristic: the sort of society you ought to create. Secondly,
there is always also a recognition of what kind of society already exists and its existing
problems. So, in the context of polygamy. the Qur'an is making iaws for the future but at
the same tims aiso dealing with uniimited pelygamy which existed at that time.

The point about economic independence is very important and relevant to our
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sondition today. On this | want to take you back aimest a hundred years to the writings
of Qasim Ameen, one of the two men feminists who have existed in the Muslim worid
{There have only been two men so we nesd to recognise them. One was Qasim Ameen
in Egypt and the other one was Mumtaz All in India who wrote the book Hagoog-e-
Niswaan) Qasim Ameen began his great work, Emancipation of Women with the
statement: "There is no independence without financial independence”. He was a
socinlogist and this is a statement from a scciological perspective. it daesn't necessarily
mean that a woman has to go out to work. It means that the labour that women expend
must be valued. For instance, in Pakistan, rural women work 16 to 18 hours a day but
are not shown as wage earmars in the Census and are therefore seen as non-
productive.

In an ideai Islamic socciety the lapour that women put in should be seen as
productive. in 4:34 the work of bearing children and raising children cught to be valued.
But it is not Therefore at this point of our evelution, where Islamic society exists no
where, it is mandatory for women to have the capacity to earn because If they don't
have it, they are going fo be treated as chattel.

This is a sociological reality, whether it ought to exist or not Is a separate matter.
When a rural woman who is illiterate is given the knowledge whereby she can earn a
hundred rupees. it changes her aftilude towards life. When she is taught that she can
spend one year of her life without a pregnancy, that changes her perspective towards
life. These are real things that we have to consider. While we are dealing with all these
elevated principles these are the mundane facts of lite.

Participant: | understand that many avaat came, based on particular events in the
Prophet's life ai different periods of history. In what context was this particular ayat
revealed? And, at that time, was there any collective action by women to assert their
rights?

Resource Person {1): | am not aware of there being a particular context. However most
of the early swrahs of the Qur'an. such as Surah Al Nisa, were revealed after the Hijral
at Madina and most of these early surahs deal with how lIslamic society is to be
organised. The naming of the varicus chapters of the Qur'an was done later and
arbitrarily. if you read the chapter on women, of which this passage is a part, it is not
mostly about women. But it is interesting to note that if you go through the whole chapter
you see that it is about minorities. orphans. women, and slaves. This 18 what makes me
think that the historical context of this entire chapter is sccial justice because social
justice has to do with the disadvantaged people, not with the advantaged. That's the
generai context. Of this particular ayat | am not sure.

But | can tell vou there are certain ahadith which relate something like this: there
was this woman who was beaten and slapped by her husband and she was very
offended. Her father took her to the Prophet and she said, "My husband slapped (or
beat) me. Can | seek ravenge?" The Prophet said, "Yes. you can seek revenge " And
then this ayaf was revealed If you want to take this as the context, it is up to you. But |
would say that the concern here is social justice in general. This is after the Hijrat. The
first Islamic state was established in Madina after 622 and this is one of those surahs
which has a lot of legislation relating to minorities.

Secondly, | am not sure exactly what you mean by collective action'. One thing that
we know for sure is that afler the coming of Islam the consciousness of women who
became Musiim changed dramatically in many ways. Because women felt that they
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were not only freed from femaie intanticide but because, for instance, marriage in islam
Is a sccial contract, not a sacrament, which gives women a say in the matter. n the
Qur'an there is not one single statement whiich says anything negative about divorce
(there are some ehadith) because it is seen as a social amrangement. The Quranic
formula for marriage is extremealy good and for divorce it says "live together in Kindness
and separate in kindness" Ws a very egalitarian, very progressive, forward looking
hook.

Women were free to engage in trade. The purpose of the various laws refating to
women's dress was to make it possibie for women to go out and engage in their
business and so on, The Prophet encouraged women to go to the mosgue, agamn very
important because in subsequent centuries it didn't happen. There are many traditions
which show that thare was intense conflict within the Prophet's close circle on this. Omar
was very much against women going 1o the mosque. He did not like to see a woman
cutside her house and was constantly arguing with the Prophet on the fact that one of
the Prophet's wives used to go te the mosque. Despite the fact that Omar kept making
this fuss, the Prophet's wife continued to go to the mosgue, even after the Prophet died.
When people asked Omar, "Why don't you step her, if you hate i when she goes?” He
said "l cannot stop her because the Prophet allowed i So evern within that time not aii
were in agreement. Women and children went to the mosque and often made a big
noise in the mosque. The Prophet often abbweviated the prayer to accommodate all
these people because he wanted thern in the mosque. Thers are many traditions like
that, Women were not mass acltivated - not like today - but i think they changed their
rcle very much in that society.

Participant: Thiz morning you presented the analysis of the text as the way fo
reinterpret the Qur'an which 15 both a new translation and a new interpretation. This
afternoon it seems you are giving more importance to the historical analysis and more in
keeping with the spirit of Islam. Will you combine these two techniques? Is it a more
complex methodology than the one we heard of this morring.

Resource Person {1}: | never said that this is tha anything; | don't believe in that | was
trying to show that that particular passage can be interpreted differently. You have now
heard two different interpretations both feminist and both certainly different from all the
others. | am sure there are many other possibiiities. What we are trving te show is that
it's not set in concrete thal this text means this: it can be interpreted in ways that support
the idea of equality, which | believe very strongly is the spirif of the Quran. In fact it is
more {han egalitanan: the Quran is biased in favour of the disadvartaged. All the
scriptures taltk about the rights of the poor, the righis of the orphans, the rights of the
slaves. That's more than agalitarian.

We nead to go back to history but we alsg need to go back {o the text because
Musiims are Pecple of the Beok. In the same way we can interpret the text from so
many points of view, we can interpret history fromt various points of view. lt is a great
dlusion to think that history is only one-sided. | think we definitely need both.

Participant: Just & minor question. a concern expressed yasterday that struck me again
tocday. | think we ail agree that we do not want to rely on the transiations we see around
us, (the 38 given us are all male interpretations) and, we shouid go back to the Qur'an
itself. But a iot of us are Just not capable of devoting our lives o going back to the
Qur'an and making some interprataticns ourselves. Can't we rely on some female
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theologian to do that for us?

Resource Person {1} What this group needs to do is to find the funding ‘o create a
commilttee from peopie sitting around this tabie right now - those of us who have worked
on it - and enable us to produce an interpretation of this verse which you can pubiish it
can be done with relative sase and we are here to work. But, for instance, - if | were to
actually write it down in & systematic way - | would need the assistance of people who
are more proficient in Arabic that 1 am. You see, the moment you start saying this
people target you. So we nave to do it very carefully. We have to make this thing
scholarly solid 1 mean, it 13 stifl a prima facie case, but it cught not to be rejected on the
basis that. "This 15 all wrong. Your Arabic is wrong here and your grammar is wrong
here and it is not "zer' it is "zabr' We have to ensure that hoth linguisiically and
phifosophically it is sound and that we present it in a way that it is sound For that we
need some research time and resources.

| have spent s0 many years of my life on this one verse - maybe it is not parfect.
There are days when | think | am missing something; | have doubts about my
proficiency in the Arabic language. Whal we reaily need is a team of people with some
time to work on it. and maybe when we feel more confident to present mavbe cne or
two courtder inferpretations with a degree of confidence that, "It is going to hold; it is not
going to be easy for pecple to knock them out in five seconds.”
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Surah Al Nisa (4): verse 4:34

Resource Person {4): | dor't have an enormousily long presentation to make and | also
don't have the ability to do the kind of textual analysis we heard this morning. But there
are two things to share.

A few years ago | was asked o contribute a chapier on Muslim family law for an
ecumenical baok on various religiocns and their possible forward looking perspective on
family laws. It was within that context that 1 started looking inte the varicus texts to try
and clarify my mind by suppiementing the information | already have as a lawyer about
what Fyzee calls Anglo-Mohammadan law, which s technical rather than
jurisprudencial. In this context, | came across something that | want to share with you on
the first part of this same surah up to the point where it 1s a question about "they spend
their property in support of women'. | didnt deal with the latter parl because | was
discussing the surah from a different point of view.

The general proposition | made then is that you have to lock at the Quran in its
‘entirety and you have to also lock at the duties that are enjeined upon human beings in
the Qur'an. If you leave out the temporal, 1.e. the rules of law that regulate your day to
day life, and you go to the rules that regulate your spiritual ife, it is very significant; there
is no difference betwsen a man's and a woman's duty. A woman is equally responsible
for her spirituai salvation as a man is for his. She is equally liabie tc punishment or
meritorious reward according to what she does. Even within the orthodox, conventional
helief, | think it wouid be generally accepted that from a religious point of view, your
spiritual duties have io be the criterion by which you iudge whether men or women are
regardad as equal in the eyes of Islamic Jurisprudence in the Qur'an, It seemed o me
thal when men and women were absolulely equal on the spiritual levei then whatever
the apparent inegualities within certain temporal spheres, these were not of the
essence. The essence was the spiritual equality that both the sexes enjoy.

Then | elaborated on this with a point made earlier this morning, 1e. when we
assume that because X can do this and Y ¢an do something else or cannot do it and
vice versa, if is we who are imputing a vailue iudgment to a capacity, which does not
necessarily have anything tc do with the concept of equality. This, | feel, should be the
focus of the way we look at the problem. The assumptions we make that somebody's
capacily necessarily determines something else about them is an erroneous or
fallacious way to ook at it because the guestion of a person’'s ability to do something
and a person's status don't necessanly coincide. One can be different without 1t
necessarily impinging upon a person's right to be regarded as egual.

These are just broad interpretive points that are not based on textual criticism but
provide the guidelines with which you need to look at texts. Even if you were naot looking
at the Qur'an as the Quran but as any document. you cannot in your mind preempt
certain atlitudes. You have {0 keep an oper mind when you start analyzing. Quite often
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when certain things strike us as being unequal, the inequalty is something that we
perceive from a very narrow point of view: what exaclly this particular phrase meant in
that particular context. '

I weuld fike to read cut to you a textual criticism from a writer on 4:34. | am not in any
position to comment on the grammatical points he makes: the Arabic speaking amongst
us will nave some idea. What i find interesting is now it is possibie at several ponts to take
a phrase and read into it something completely different from how the commentators have
translated it or commented on it. This is somebody who in fact is a man, Hommudah Abd
Al Ati. He was a sociologist and author of The Family Structure in Isiam. )

“The explanation cf the degree of men above women still remains to
be sought. Neither the giving of testimony nor the differentiated
distribution of inheritance seems to be a satisfactory explanation. The
Quran is, Muslims believe, self-explanatory in many respecls. Some
of its passages explain and are explained by others A case in point is
the question of the degree {2:228) There is a suggestive insight into
the nature of that degree in the passage (4:34), the second of the two
statements providing the lextual basis of obedierce. Here, the Curan
states that men are gawwaamuuna 'slan-nisaaa’. which in all
probability means that men are guardians over, protectors and
maintainers of, or responsible for women. The degree of men above
women is the former's guardianship over and responsibility for the
fatter because, as the passage has put it. Ged has made soms of
them excel otherz and alse because men expend their mesans. The
degree is “operationalized” as the man’s role of guardianship, a role
which is based on the differential capacities of men and women, it is
this role differentiation, together with differential capacities, that may
provide a satisfactory explanation of the degree ”

He is referring to the other ayai - the one about darajah (2.228):

‘It 15 probably interesting to note that the Quran does not state it
categorically that men are supericr to women or that God has made exce!
women. The passage (4.34) is unequivocal in specifying the financial role
of men as a factor in their designation as guardians of women.”

That, as already pointed out in our meeting was purely a situational factor then and aven
today for a large number of wornen. But it is not something that is intrinsic iri the nature of
men.

‘But when the verse speaks of excelience, it does not allocatz it fo any
particular sex. Much less does it associate excellence with men
exclusively. The interesting fact is, however, that almost all writers,
Oriental and Occidental, classical and modem, have, with varying degrees
of emphasis, interpreted the verse In question to mean the superiority of
men to women. This interpretation s probably better understood as a
reflection of certain psychological dispositions or of the actual status of
women, which has been low on the whole, at feast on the surface. The
assertion, by some observers, of the categorical superiority or excellence
of men is difficult to explain in terms of the spint or even the letter of the
verse,
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Divorced women

Shall wait concerning
themselves

For three monthly periods.
Nor is it lawful for them
To hide what Allah

Hath created in their wormnbs,
{f they have faith

In Allah and the Last Day.
And their husbands

Have ihe better right

To take them back

In that period, if

They wish for
reconcilliation.

And women shall have rights
Stumilar to the rights
Against them, according
To what 1s equitable

But men have a degree
{of advantagc) over them.
And Allah is Exalted in
Power, Wisg,

Surah Al Bagarah (Z): verse 228

Wal-mutallagaat

i yatarabbasna bi-ahfusi-

hinna salaagata quruuu’.
Wa laa ya-hillu Iabunna
“anv-vaktumna maa
khalagallaahu fiii "ar-haa-
mthinna ‘if-kunna yu'-
minna billaaht wal-
Yawmil-"Aakhir. Wa bu-
‘uulatuhunia “abagqu bi-
raddihinna fiizaalika
‘in "araaduuu islaahaa.
Wa la-hunna miglullazii
‘alayhinna bil-ma “-ruuf:
walirrijaati
‘alavhinna darajah.
Wallaahu *Aziizun Hakiim
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"The verse declares

that men

are guardians,

etc. of women.
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Guardianship entails authority of the guardian over the person(s)
guarded. But authorily is not the equivalent of power, much lass of
absoiute power. Nor doeg i necessarily mesn a dichetomous,
agbsolule ascendance-submission relgtionship. The verse does not
mention authority in any direct sense; al most, this can oniy be
inferred as a function or consequence of guardianship. But authority is
not the oniy function, because guardianship alse entails responsibility.
The distribution of both authority and responsibility is a dimension of
the division of labour: it is not an affirmation of "instinctive” or absolute
or mutually exciusive characteristics of the sexes.

‘Moreover, there is a grammatical point that may be suggestive The
verse states that men are guardians, ete. of wemen because God has
made some of them exce! others. The Arabic criginal of the objective
pronoun (them) is the plural masculine. If taken literaily. it would mean
that God has made some men excel others, But if it is interpreted in
conjunction with the first part of the verse, where men and women are
mentioned, the pronoun them, though strictly masculine, ¢an be taken
30 as to refer to boeth men and women. in this case, excellence is
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atiributed to some generalised men and women. This would be based
on the grammatical rule of taghfib, according to which a plural
consisting of singutars differentiated on some levels may be identified
by one of its components and still include the rest. For example, the
sun and the rmoon may form a plural which can be called the “two
mocns” It would seem that the referents of the objective pronoun
them. of whom soms excel include members of both sexes for at least
two reasons. First, if excellence is conferred by God on seme men to
the exclusion of other men and also of all women (a2 necessary
conciusion of taking the original pronoun literally as a plural
masculine). it" would be difficult tc explain why the Quran clearly
designates men in general as guardians of women, or why it allocates
rights and duties to the male sex on the merit of only some members
thereof. Secondly, the object of the verb "excel 1 defined neither by
the masculine nor by the feminine pronoun. nor is the content of
excellence specified in the verse. There is no direct indication of who
is excelled or what excellence is. Furthermore, if 1s a grammatical rule
that the pronoun refers to the nearest preceding noun unless
otherwisa indicated. The nearest referent of the proncun 'them' in the
verse is actually women, not men. If the interpreters of the Qur'an
adhered to this rule of Arabic grammar, they would have concluded
that God has made some of them, ie., women, excel. But they,
instead tock the verse to mean that God has made some men excetl.
They went further to specify or define those who are excelied as
women, and further still to conclude that men as such. not only some
of them, excel and hence are suparior t¢ women as such. not only
some of them. Such an interpretation and conclusion seem {0 draw no
substantiation from the verse. They must have been reflections of the
pravailing sccial conditions and mental dispositions.”

“Not originating in any textual authentic declarations, they must have
been adopted by men who actuaily believed themselves superior 1o
women, in an age when external appearances probably lent support to
such a belief, and in places where instrumental authority overcast
expressive authority. The verse, which is somewhat equivocal, was
adduced perhaps to rationalise those contemporary conditions and to
give those men at least the appearance of evidence in support of their
views, s0 that they would not be taken as contrary to the principles of
religion.”

lcommenis: "We like it', "'Who is it77]

The reason | guoted this is because | found it interesting to see that there is this
whale purely technical, grammatical way in which you can deal with the text. No ons
really seems to look into the straight forward rules of textual interpretation. Notf the
historical aspects. or what the spirit of the Quran is, not any of thase, but just reading as
yol would construe any legal document say, even on those bases, the traditional
interpretation is an inaccurate rendition. And those 39 translations handed out, and i am
sure there are 339 translations, none have ever referred to these rules of grammar. |
know enough about Arabic to know that, unlike nglish, Arabic has very sfrict rules. You
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can't play arcund with words in the way you can in other languages and still be
grammatically correct in Arabic.

So the point | made was in several parts: firstly that we should not confuse two
different things in order to try and assess whether men and women are equal. Secondly,
if {he spiritual respensibitity of women is equal (o that of men. itis a far more important
indicator of what the role/status of women is than other things. And, thirdly, there are
only two ayaatl in the whoie of the Qur'an that one can gpick out: one is 2:228, the
darafah {degree) one, and the second is 4:34 which can, theoretically, give you any kind
of support for this idea that men are superior whereas in fact, when seen from the point
of view of straight forward grammatical construction - nothing else - you cannoct justify
the traditiona! translation or the interpretation.

I woula like some feedback from people on how far anyone fell thal the pcints |
presented have any validity. '

Participant: The problem in 4:34 is not only of language, the language of course 15 very
important since it shows you how a society thinks and centains the custioms, traditions
and values of the society. It is important, but only to a certain extent. | have all these
Arabic interpretations of this ayat and nione of them is liberal at all - even though i is an
Arabic interpretation - except only two, which are g litlie bit liberal

One of them speaks about the word 'gom'. ‘gawwaamuurr. The first says that the
waord gomnt' means ‘group of men without women', for the identification that this is man
and this is woman. | think this word is more iiberal than the interpretation. And | was
very satisfied with the first interpretation presented that this ayat is for the ummah, “the
penaity for the wife viclating her function as a woman is for the wminah to
impose/decide. In the last verse, ‘bayrihimmaa means "between': hetween the husband
and the wife. It means this penalty is for the ummafh. it is the duty, the function of the
husband and the function of the wife. It means the penalty for cne {or the other) of them
- and not for the wife - is for the ummah to decide.

Chair: We invite comments and guestions from the floor.

Resource Person (1): We have been looking at 4:34. If we look at the next verse, 4:35,
see what it says. | argued that 4:34 is addressed to the ummah, and whatever action
has to he taken has io be laken by the ummah. If you logk at thiz verse in continuation
of that It says to the ummah: iIf you fear conflict between the husband and the wife, you
do this. If 4:34 were addressed to the husband it couldn't say that, because the hushand
is the object of 4:35. This lends support to the argument that 4:34 is addressed to the
vmmah

Participant: | couidn't foliow your argument on 4:34, What did you mean about the point
on himmaa'?

Resource Person {2):. Your point was that because that section of the next verse is
referring to the umimah, therefore the earlier verse i.e. 4:34 refers to the ummah as a
whols. | agree. The only problem is that the verse is talking about the "himmaa’ the
two', and what are the two?
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if ve fear a breach
Between them twain,
Appoint (two) arbilers,
One from his family,
And the other from hers;
It they wish for peace,
All ah will causc
Their reconciliation:
Tor Allah hath ful
knowledge,

And is acquainted
Wiith all things.

Surah Al Nisa (4) : verse 35
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According to you the discussion ig about the "Aimmaa’, (the husbhand and wife} even
though it is directed tc the ummah at large. In the Qur'anic text, discussions invoiving
the concerns of particular sections of the society were directed to those memters of the
“society. When it says, "they ask you concerning al-riisa”. 1t is they, masculine plural, elc.
If the women were asking about their cwn selves, then the book would have said "the
women ask you" There is a language by which if the parlies concerned were the
women themselves it would refer to them. If the party cencerned was the ummah at
large it can refer to that by certain gepneric types of terminsiogy. Here the parties
concerned were the men in how they were treating women. The Qur'an directed itself
towards that.

In fact. because of the existing patriarchal society - this is the bulk of the direction -
when it refers to the "you', it is referring to the you-plural: those people who dominate in
the social order But it does not mean that the wisdom that is contained in it is restricied
to fust them. You can, therefore, by exiension, say vou-plural means the wunmah at
large. The you-plural means the females in the ummah as well as the males in the
ummah, because the wisdom that the Qur'an 1s portraying is not restricted to just this
Dersor.

I am trying to show how the Qur'an. in the context of the patriarchal Arabia at that
time. dealt with certain issues and took into consideration what was reaily there: taking
the wisdom that underlines it or the principles upon which it is based helps somewhere
glse. in another context. Faziur Rehman suggested a methodology of taking the verses
In the context they were revealed: understanding what social justice, for example, was
enacted by a particular verse. Then how do vou bring In this same social justice n a new
context? Also, the text has some kind of restraints on it. In other words you look at what
was there in the context; you surmise the principles, and by necessity in a different
contex! only those people in that different context can tell you how to enact those
principles at that particular time.

With regard to language, | was trying to say that there are cerain restrictions based
cn a real context. This is not a bunch of mataphors. There are metaphorical vaiues and
examples. There are concrete examples. The problem has been: do we transport those
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soncrete examples or do we transport the essence of what was being discussed. The
assence of what was being discussed applies beyond that particular context. | have no
problem with what you are saving about this verse being directed towards the ummah
as a whole. However, what | am saying 18 that it is discussing a problem betwaen
“himmad'. The point made that when you are talking about people at largs you are using
2 terminology that is piural etc., is fine. What are you going to do with “himmaa'? You
have 1o tell me who that "himmag’ s, And, if that “Aimmaa' is referred 16 somewhers
glse you have to tell me where. So the direction i1s to the ummah at large, and the
discussion is about the husband and the wife.
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From Qur’anic Principles
to Codification

Participant: At one poini in the discussion you said the concept of spiritual squality that
is maintained in the Qur'an in a sense is more important and supersedes issues of
temporal equality. Since we started this workshop, we started with the igea that women
are oppressed in the here and now, and that religion is used sometimes as a meadium of
oppression of women. Today, we have said over and over again that the Guran
emphasizes social justice. Social justice occurs presumacly in the here and now - not
questioning the divine reality of Heaven and Hell and 30 on. Then how can we be so
comfortakle? At least it makes me uncomfortable to think that somehow [ can subscribe
to this idea that the concept of spiritual equality, which presumabiy takes place not in the
here and now. supersedes or is more important than temporal equality.

Resource Person {4} No. it iIs more important from the religicus point of view. But |
was using this as a basis for the argument thal temporal or apparent inequalities have to
give way before the emphasis on spiritual eguality which lays down the ground rules in
which the rights of men and women have to be adjudicated. | was using that as the
yardstick for saying that men and women have to be equal and if there are temporal
inequalities, they were sociologically part of the situation. Then people were being
addressed in a particular context, and when the context is changed these things are
capable of being reinterpreted and changed.

The touchstone for this argument is the state of your soul and if that is equal, then
there is no way that you can be said io be inferior. { am not saying therefore you should
pe comfortable because when you die, you are geing to heaven straight. What | am
saying is these temporal things arg not the important things.

interpretation & Codification

Participant: Most of us agree that most syaal, except for maybe one or two, speak
about equality: as you pointed out very clearly that your rights and your obligations, your
duties and your rewards, everything is egual. The problem is that this verse 434 is the
one that is thrown back at us when we say, "But we want {o do this" and then it's end of
discussion

The other thing i3 the interpretations that are used are codified and the codification
is limited in time. It dees not change for a long time if you don't agitate to get a change.
For instance it was pointed out that marriage in Islam is a contract in which you can
write in whatever you s¢ desire to reflect what the two people who are getting married
want to see their relationship fogether as. However the reality in most of our lives is that
this is not an option open to us. We already have an option defined, through family laws,
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or some other legisiation, which msans | am being denied my Islamic rights because
thai is being codified into law in a specific way. For example if | or my husband want to
put specific conditions inte our marriage contract, it is no longer valid as a document in
the court. | was specifically toid it was nct.

Participant: The nikahriama (marriage contract) aliows for "any other conditions’.

Farticipant: the point | want to bring out is that there are very often contradictions
between what is cortained in the text, or what is the spirit, and what we live with,
because it becomes translated and codified in a particular way, such as, the whole
question of divorce or other issues which are contained both in the Qur'an and in our
legal systems.

Resource Person {4): { think that you have tc realize that there are only about 80
versas in the whole of the Qur'an which deal specifically with any kind of legal guestions
and these are not comprehensive. There s no way that you could have developed the
kind of very complex legal system that has developed, i.e. Muslim jurisprudence. without
this kind of interpratation,

Some argue that this is the way the whole of the body of the shariaf has developed,
and the thing is that codification or juriasprudence is a dynamic and evoiutionary process,
and capable still of developing because it had to develop in the beginning. Otherwise it
would not have been possible to have done anything very much with the few verses that
were there. Again an ordinary rule of interpretation is that where you want to find out
what was the intention, or what does this mean, you have 1o go back and see what was
the objective. The objective as one of our resource persons has pointed cut was to
improve not just the condition of women, but of orphans, of disadvantaged people and of
the poor in general. Therefore, always in keeping with the spirit, or situation, there
should always be an evolutionary process in the interpretation of the Qur'an,

That is how the whole of the legal system has developed What is now being
presented to us as orthogox and traditional was, in ils day, as innovative as anything we
are asking for; and all we are saying is thal we don't see why the innovation should not
go on. The people who say "That is it” are denying tha very creative process that took
place, and needs to go on taking place. My theory is. just as human beings are
supposed o be evoiving towards a degree of better behaviour or striving towards
excellence, so they were given a revelation on the basis of which they would draw, in
order to be able to help them in this. To reach that situation, it seams to me, there is no
logical contradiciion between believing that this is the word of God directly, and still
believing that it was capable of this evolutionary development.

Resource Person {4): The thing with marriage is, Muslim marriage 1s a contract and, as
with any contract, if two parties fall out it has to go before a judge who will try to
understand what was the presumed intent of the parties. | am not talking about the civil
law contract - | am talking about the marriage as such - and see how far this intent has
been infringed upon or whatever. Now there are certain rules e.g. that you cannot make
a contract for mora! or ilegal purposes or where you don't have the capacity 1o make a
contract. For example, | cannot make a contract in respect of your house to give it off to
somebody else. These are some of the basic fundamentals. In the matter of poiygamy
for inslance, my mother insisted that during the tenancy of the marriage, my father was
not to matty a second timea There is a difference of opinion in the text books as fo
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whether this is validiy enforceable. If it ever got to the crunch it would depend raally on
whether the judgs who was hearing the case leaned to the arguments of one jurist who
thinks this is validly possible or to another. '

Participant: It is very important to take into acccunt the differences from one country to
the other. For instance, in Pakistan you have ihis delegated right of divorce which is
written in your nikahnama. In Algeria, not onty do we not have it, but when we fried
recently to have friends married with this clause in their nikahnama, first of all, the state
represented by the city council refused to accept that this could be done. Then they
turned to the religious authorties, and at that point it was the family of the bride which
refused that this right be granted to the daughter.

I thirtk this is in the whole of Africa. It iz not only that we do not have the delegated
right of divorce, but we don't even know about it. The intervention of the state is crucial
in preventing some of these rights from being wriiten down in a contract. The contract
tends to disappear, and the real thing now 1s what the state thinks the contract should
be. There is a tendency not to put in any clause other than that written in the official
form. State intervention not only limits us but limits us in different ways in different
countries.

Participant: But you have seen state intervention operate in a restrictive light. | would
like to tell you how state intervention has worked favorably in Singapere. Singapore
restricts polygamy, which means the right to decide whether a mar ¢an or cannot have
another wife does not balong to him: it belongs to the court. Because the legislation has
said the right belongs to the court, if the judge allows the man the discretion to decide,
you can use it as a ground for appeal. [t is double edged. Bul the real issue is who
decides which particular opinion should be the law of the land. We have varying
opinions on this and that is the problem. So if | understand siyass-i-shariah as a shura, it
is not actually what the state decides. Through shura what the people want in the law
should be the law of the land, and not what 2 political authority states. This is the
problem.

Now | think there is legitimate rocm for people to decide: "We want a particular view
to be the law of the land." It should not be the political authonty because the concept of
sivasa-i-shariafi 15 by consultation. People should come up and say: "This is what we
want." Like, for instance. in Malaysiza, in the state of Pera, all the man has to do 15 make
a declaration to be fair to his wife to get away with his second marrizge. But just across
the other border in other states it's the courl who decides,

The state of Pera did not consult the people. Some fellows in the Majlis decided that
all the man must do is just make a declaration that he can be fair. But in Malaysia tha
court decides. The court says, "We have the power to tell you whether you can be
married or not.” 1t 1s not up to the men. But ike | said, there is still room in the doctrine
of siyasa-i-shariah of consultation of the people, and we muist insist we have the right to
be consulted on our laws; and which of the differing opinions we want tc choose to be
the law.

It should be that way but it is difficult pecause it is political. Also like another
participant said. if we do not agree with the particular view that is the law of the land,
what happens? Because there are other views. it can be used both ways. both
restrictive or in favour of women also.

Resource Person {4): Well, [ think this is a problem you will always have, not just in
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relation to gender relationships: that eventually there are always going to be some rules,
some laws that women disagree with which become part of the law of the land. and the
only way to deal with that is to campaign and make your disaffection with the taw and
the reasons for it known, so that the inequity of the law or the injustice of it is
demonstrated and the law is taker off.

I suppose the real problem s, in the context of the discussion that we are having,
that we find ourselves pre-empted from the discussion. This is what is the more serious
probiem. Not so much that a judge may give a biased decision. That is bad encugh,
however you can ¢o in appeal; you can campaign; you can write critical points. But in
cerfain areas there is a sort of no-go situation. We are trving to challenge that particular
attitude so that one has the capacity to be able to understand and then make one’s own
views known and effective - not to be pre-empted, "t is written: it is interpreted in {hat
way and that i it." :

Participant: | come from an educated family. 'n my own nikahnama | don't have the
right of divorce because nobody bothered. It was just not considered. Maybe it was
considered inauspicious. | just know | signed the marriage contract But | think that has
a lot to do with our position in society, the extent to which we are able to exergise our
ngnts.

A {ot of this has to do with ocur own consciousness, our awareness about asserting
our rights. | think that comes into our own assertiveness as a community, as a group or
whatever because we are fighting for our rights at all leveis; political rights as deprived
communities in our own systems. We are fighting at the same time as educated women -
for our employment, or as uneducated women 1 think this is part of our larger strugglies.

{ think the first thing is to get “equal rignts’ inte our statute bocks, and then our next
step is to see that those get implemented. | don't think this will come 1o us automatically.

Participant: First of ali, { am not convinced that spiritually men and women are equally
free. In my experience women are not free at all. They are paralyzed and restricted.
They cannot express themseives. They do not have access to what they want, etc.

Secondly, on the issue of divorce, rural women from where | come have ne idea of
what the rules are, and the customs are so restrictive that they cannot even approach
courts, or have recourse {o any of the legal measures that are provided.

I myself didn't know the kind of rules that existed. | think it is very important, from
the perspective of the women | work with, for all these women here, who are experts In
30 many fields tc make known, to popularize these rights of women so that they can
uttize them. This is my appeal to you.

Participant; Could one of the resource persons share with the others what she said to
me’at funch on the role of conscience in the Qur'an.

Resource Person (1} Well in the Quran you have this statement many times "For
itself lies every soul” which means thal you are responsible and accountable for
yourself Also, a reference was made earlier to how imponant it is to use vour
intelligence, your reason. Whnat distinguishes humanity not only from animals (what the
Greeks said was what makes human beings superioc to animals), is the fact that they
have reason. But according to the Qur'an human beings are elevated even above
angels because they have reason.

This i1s the first story in the Qur'an, which is in Surah Al Bagarah(2), when there is a
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cantest between Adam and the malaika (angles;. VWhar makes human beings the
highest of creations, or created in the best of moulds, is ths fact that they are supposed
to exercise reason; they have the ability 1o know what is right and what is wrong and so
on. So thare is a very. very great emphasis on accountabiiity. on free will, on choice in
the Giur'an.

The Qur'an states that the Quran is a confirmation of what went before and the
Prophet is part of a series of prophets. He s not the first prophet. He is believed to be
the fast prophet. But there have been propheis and the gssential message of all the
prophets has been the same. They came at different hiztorical periods, s0 they may
hava different historical missions. But as far as the teachings. ethics, ghilosophy is
concerned, there is no fundamental difference. Many Muslims take the postiion that the
Qui'an negates, invalidates all the previous scriptures and only Muslims have a passport
to Heaven. Actuaily this tendency which is very exclusive, very imperialistic in a religious
sense. is found in all the three major refigions.

As the historian Professer Toynbee has pointed out, it is a special feature of
Judaism, Chrstiamity and islam that each claims exclusive truth and finality, and
condemns other people But f you read the Quran itself it contradicts that. For
instance. twice you have a pariicuiar verse - very important - which says o those who
believe in the Jewisihh Scriplures, to those who believe in the Christian Scrintures, 0
Muslims. to the Sabians(17), to anyone who believes in God and does good, God will
reward him.

This is a very clear statemeant. About the Prophet Mohammed, the Quran says he i3
the "seal of the prophets'. The discussion revolves around what is meant by the word
seal’. because according to the way the Islamic dogma developed, it was so explained
that a seal is something iike a stamp, like & document is compleled and then sealed.
Alsc in the Quran there is this statement that, "This day we have completed your faith
for you" (Surah Al Ma'idah (5): verse 3) 5o there is this ides that the oral revelation of
Gad through various prepnets is a nrocess that has now been coempleted. There has
been a lot of discussion through the centuries about this,

For instance. lgkal has an inleresting positton on this gquestion in his
Feconstruction... lecture. He says that the reason the Prophet Muhammad ig believed to
be the last prophet 1s because in a way he stands between the ancient and the modemn
worids  There is no need for further prophets because now you have the Quran:
because what the prophets were doing was bringing the messages. the teachings, over
and over again. The position that many Christian theclogians have taken is that human
beings are essentially sinful. Therefore. they have need for redemption. The position
that the Islamic traditior in general has taken is not that human beings are essentially
sinfui, but that they are fergetful So they forget again and again. God has (o remind
them.

Inthe Qur'an you have a hook which sort of crystaliizes and consolidates everything
that has gone before. Not only do you have a book. you have an exemplification of the
book in the life of the Prophet. He received it and he lived it Not only that, you have
God's permission, rather God's imperative, that you use your “inteiligence’ to interprat
this book,

17 The Sablans are mentionad three times in the Qur'an (2:62; 22:17: 5:89). There is a dispute
over the exact nature of their theolagy, according to the Dictionary of fsfam, "from {these) verseas it
would appear that Muhammad regarded thern as bellevers in the true Sod ™
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Wilfred Cantwell Smith, an orientalist scholar of lslam, has made a statement which
| think is Rugely important. He said "Original Muslims believed in God. Modern Muslims
believe ir tslam.” Now, | want you to think about that. Original Muslims had this kind of
understanding of islam. There is Allah, Center of Life, Center of Reality: ultimate
principle. The Qur'an, which is the word of God: revelation, guidance given to humanity
by Ged. So they said, "Okay, now we believe in God. We believe in the Quran. Now,
what we have to do is, we have to go ints the world and try to implement the Quir'anic
vision. Canstruct a society in conformity with the will of God as revealed in the Quran.”
So they went forward and constructed a society which they called “lsiamic', according to
their understanding of the Qur'anic principles.

Now, fifty years, one hundred years or twenty years laler something didn't work.
They said, "Okay, we didn't understand the Quran properly. Our iffiftad was somewhat
flawed. 3o we scrap this. So we go back again and we construct another saciety and
call this “Islamic’ because what 1s lslamic’ is a socic-political cultural system " it is
important for us to understand that the word of God is the Qur'an and not Islam. isiam is
a system which is constructed on the basis of a particuiar understanding of the Gur'an at
different mornents in history. Now again, if fifteen, twenty years later this doesn't work,
you can scrap it. You can go back, slart another system and call it Islamic,

The point of this is as long as you are centered in Allah, the possibilities of
development are infinite. You can go hack again and again. This is what was happening
i the first 400 years or so of Islam. There was no such thing as fixed isfam. It was just
people deing gfihad, understanding and trying to construct different models.

What has happened in the modern period is that there is a severance. What we have
now is massive apologetic literature, which deals with Isiamic economics, Islamic geography,
Islamic science, Islamic anthropology, islamic everything because they have lost their
connection {o the center. Fundamentaily, unless we can re-establish the link we have no
hope of getting anywhere. Qriginal Muslims befieved in God. It you believe in God the
possibilities are infinite. That is why we have to go back to the text that came from God. But
as long as we beligve in tstam as particuiar interpretations, we are absoiutely lost.

Participant: | realized when | was in Malaysia that everyone has his cwn Istam: there is
Malaysian Islam, Pakistani Isiam. That is why i appraciate the title "Women Living Under
Muslim Laws’ which means they are human laws, not divine laws. It seems to me one gets
confused about what religion is and what is tradition and custom. That is why everyone has
their own Istam, which is why we have to go to the original source and that is the Gur'an and
the ahadith.

Participant: This is what | meant yesterday when | was refarring to sunnah. Wouldn't you
agree that when we encourage sunnah unless we specifically say it is only in reference 1o
get guidelines and examples and inspirations it is a dangerous trend?

Resource Person {1} Yes, it is. When | say being centered in God, God is by definition
unbounded, unfimited, infinite. You can't put a boundary on it. When the Sufis say God has
ninsty-nine names, and in Hinduism they say there are three hundred and thirty million gods.
it really means that God is infinite. It is infinite reality and we can only try to name a little part
of it; fo give it @ name because we have to relate to it. Qur human need is that we name it.
S0 we have all these names for Him, but God is beyond any limitations. But we don't realize
that. Se much of how we understand Islam and being Mustim depends on how we
understand God.
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Resource Person {2); There are a couple of things that | did not bother to discuss earlier
with regard to what it Is that we are propoesing to do and why it is that we are preposing 1o
do so. What we are proposing to do should be looked at with regard to why we are deing
it. As women living under Muslim laws: we propose to do this, but we do not at same time
present a very clear, concise and consistent methodolegy of how to do it

We say we want {0 look at the text and the Quran is after all a text. By text | mean
anything that uses words to cornmunicate ideas. The Gur'an is a text whether we refer
10 the oral part of its tradition or the written part which we were dealing with now. Other
forms of art, such as a painting express an idea but are not a text.

Therefore, in discussing a text, we are stuck with the number one definiticn of a text
e that it is language. I we are going tc discuss the Quran and we believe that we can
pwn spirit, we are fooling ourselves. The Quran does express the principles of social
justice and does # in words. We must understand how it is expressed and then utilize it
in a very concise and consistent manner in order tc counter-palance the misuse of the
same text against wemen living under Muslim laws. Therefore the idea that we can
decide on anything or t¢ give an opinion on anything about the text without in fact
referring to what is actuzlly there in the whole of the text is a mistake.

For example, for us to be abie to decide what the positicn of women s in the Quran
only by those verses that say something about rmales and females, or females, is a
misuse of the social justice of the text. Not only that, it is a repetition of the methodology
used by male and/or anti-female type of interpreters,

The Qur'anic concept of woemen as a creative being from Allab is not something that
is always exclusive of the Quranic concept of Aliah as a creative being.

A very short, very sweet example is, "that Allah sets forth an example for those who
believe and He talks about the wife of Pharaoh...". The Musiims in the past gave the
impression that this was an examgie of the role mode! for women. If it was an example
of a role modei onily for women, the language would have been something eise. it saig
for all those who believe, and that it happens 1o have been a female that was used to
exempiify individual responsinility with regard to belief is the same as saying for men this
is an example of helief as it is for women. The piural form is uszad to address the ummah
at large with regard to a particular issue. Take the next verse, 4:35, which says
something like "if you are afraid of a split between the two", "bavnihimmaa, "himmas'
means only "two'. As a consequence we have only justified that the ‘humah’ can only
refer 1o two persons. In other words aithough the verse is directed o the ummah at
large it is in fact concerning relationships between the two. The idea that we can
understand all that is intended by changing cur methodology whenever it pleases us (i.e.
in this instance we refer to historical coniext, in an ancther instance we won't; this is
what we want to hear, so therefore we accept it) is a fallacy. My objective was only to be
able to create more avaitable material for the battle that is ahead of us.

This means thal the verse on inheritance includes those people who are not given
specific inclusion in the ‘warisa’. It is meant as an addition and ngt as either/or. And that
is why it is said that the Qur'an has more than one use of terms to indicate this
difference. We have t¢ consider that there s tremendous amount of material in the text,
but there is a very limited amount of experience we have of the text And as 2
consequence we keap referring back to the spirit. The spirit of the text is in the fact that
it is a text. Therefore we have to understand the text well enough to get at the snirit.

Participant: | think what is being said 18 that we should deal with the text on more
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scientific lines. If we have an ayaf which nesds ciarification, or sharing of views, we
should go about it step by step; go back to the text and share our various experiances.

Participant: This has validity. This is a text which i supposed 1o guide our ives and we
are looking at it in a fragmentad marner. On the ather hand there 8 also the reality of
how to maka this five day workshop more effective.

| think both things will have to go side by side. As a task we should identify the
diversity of ali our Muslim societies, and how Islamic law that has been codified in our
various societies affects us directly; to see them in the context of the entire hook: not in
isolation and unrelated with the verse before and afler. There must be some
methodoiogy, and this 15 my suggesticn.

Resource Person {1} I is very important ic undersiand that all the women who are
sitting around the table are at different levels of understanding, and explorafion of seme
very complicated matters. Some of us have been mcere fortunate in that we have had
more time and cpportunity to study ihe text.

it is very impertant that we maintain in this meeting a spirit of humility and sharing
rather than assuming - any of us - ithat we really have got ali the answers, which |
certainiy den't have at ali. | still consider myself very much a seeker. Methodology
simply means your method in interpreting 2 certain text. And uniess you have been
studying In a systematic way for several years you don't ave a methodology. | would be
very surpnsed if everybody around the table even understocd what the word means. |
thirk it is presumptuous of us to even expect that there should be a meathodology: | think
pait of our task here is tc arrive at somea sort of method. My methodology is three-fold. |
have three principies which | employ.

One, 1 am concerned with linguistic accuracy. When we (oo at a certain word in the
Qur'an, it is very important to know what that word meant in 7th century Arabia, in the
historicat, cultural milieu of the Hijaz. How was that werd undersiood by the people to
whom the Qur'an was first reveaied? We have to establish that and we have to usse
varicus means, by reference to lexicons, efc. if a word is used many times in the Qur'an
we have to examine the use of that word in order 1o understand how tnat word is
generally used n the Quran.

Two, is philosophical consistency. If a word I1s used several times in the Qur'an what
s the philosophical meanmg of thal word (not just the linguistic meaning) that comes
through.

Three, very impoitant for me, is the ethical principle. And that ethical principle is that
! believe that God is just. And | believe that the Qur'an which is the word of God must
reflect that justice of God. If there is anything in the Qur'an that is unjust from our very
human standards, it cannot reflect the justice of God. The justice of God must be in
axcess of our human justice. Therefore, f we see scemething in the Qur'an that has
traditionally been interpreted in a manifestly unjust manner, that cannot be the will of
God. We must therefore return to the {ext to find a moie just and equitable interpretation
of it.

At the Harvard Divinity School | had a very hard fime with westarn feminists who
thought my methodology was alt wrong because it wasn't the same as theirs. But this is
the methodaoliogy that works for me, and | think will work in the lslamic and the Quranic
context for a lot of women, so | want to work with that. If you think that there is anything
wreng with it | want you to teli ine what's wrong, and how we can improve it.

Someore said "We have io find feminists”. My response is: "We don't have to find

=
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feminists. We have to create feminists". This is something in the making. We don't have
it. We have to create it. if we gel impatient with the process, we will never get anywhere.
We have to keep the holistic perspective in mind, but we have to start someplace.
Personally | think we have accomplished a lot in the last few days. We simply must
proceed. We have a long way to go. There is a methodology that is evolving, we just
have to help it along.

103



Part 2 A:
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The Example of Divorce

Resource Person {3); | have been asked 1o address the historical perspectives and the
formulation of Islamic jurisprudence, and to trace where distortions emerged, e.g. today
the three-talag concept remains, despite heing restricted by the Prophet Mohammed
and not being permitted by the Qur'an. My Ph.D. thesis was on the subject. Before |
come to the main corpus of what | have to present to vou, there is a little background
that | should like to offer. This is not the easiest subject because it's very difficull 1
analyze the talag concept, it took me two years to understand onily one single word.

God created all creatures, does he make distinctions? Does he not give egual rights
and principles? | went back to the original source, that is the Qur'an, and with my small
understanding begar to explere it. | found that unfortunately, to a very great extent the
patriarchal sccieties and tribal customs have been responsible for distorlions. | should
fike to start off by reading vou an extract of a paper | wrote:

"The deveicpment of islamic jurisprudence began during the lifetime of
the Prophet Muhammad hut the need for legistation increased after his
death with the expansion of the lslamic empire. With the conguests
made by Muslims and the rapid growth of their political power, the
development of Islamic jurisprudence was spectacular. Just as the stale
was founded upon overcoming the bifurcations created by the tribal
system, similarly a sophisticated and highly complex legal system was
develcped within a short span of time through the process of refining the
tribal custems and levelling the imbalances created by the many ways of
life. The attitude of the Prophet Muhammad towards the enhancement
of knowledge and lsaming in general was responsibie for the
deveiopment of Islamic jurisprudence. it ts not surprising therefore that
there emeiged a team of Musiim scholars who equalled the jurists of
any age. They diligently followed principles set forth by the Prophet that
the rules of law shouid suit the exigencies of any situation.

"The weli-known traditions regarding Muad lon Jbal clarifies this issue.
The latter was appointed a judge in Yemen and on the eve of leaving to
assume his office there, the Prophet asked him, "According to what
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shalt thou judge™?" He replied, "According to the Book of God". "And if
thou findest not therein?”, "Then according to the sunnah of the Holy
Frophet”. "And if thy find nct therain?”. "Then | will exert myself to form
my own judgemant.” Thereupon the Prophst said, "Praise be 1o God,
who has guided you.” It is mainly through this maxim of the Prophiet and
nis approach towards the power of interpretation that Muskim jurists in
the past successiully developed principies of law into an intelligent and
cohesive sysiem. The abandonment of such a systam which initiatas the
spirit of inquiry would amaount (o going against this precept set forth by
the Prophet Muhammad.

"Legislative enquiry s essental in every age. since the intense
pressures of the social conditions of life, requires a new understanding
for a vivid appreciation of the true spirit of Isiam. it is iherefore
incumbent to turn to the Quran and the Prophet . To continue fo
aclivate such a process is as necessary now as it was in the past And
to limit juristic discussions therefore to a definition of terms and
scholastic refinements or the doctrinal differences and the hair-splitting
dialactics of a period so remote that it can hardly have any direct
pearing upon this present set up, is not in consonance with the
teachings of the Qur'an and the traditions.

"It 1s therefore insufficient 1o live in the shadow of past thoughts which
undoubtedly belong to some of the greatest minds who, however, neither
preiended (o be infalible nor assumed responsibility 1o have their views
endersed as final. They, more than anyone else, understood that the
teachings of Islam could never be exhausted in their depth and that new
discoveries, new meanings, and new interpretations in the word of Ged
and in the example of the Prophet would bring new light and new
dimensions into this world. This undoubledly was their endeavour and in
keaping with the spirit, the door towards effort - legislative or otherwise -
should ajways be kept open. It is not surprising, therefore, that a wave of
enthusiasm {¢ return to the Qur'an and the Prophet's dictum is being felt.
"No revival is possible without an intense inquiry inte its original spirit
and thereby to build further on the foundations erected by past
generations... For Muslim lawyers fo contend that the door 1o legislative
enguiry and effert stands closed with the four great Imams is to
conceive that the exposition of the law by the applicaticn of private
judgement has ceased to be effective since the 3rd century of the
Islamic era. Such a notion would result in bringing law to a state of
immobility and to deprive the followers of Islam of the means of adapting
its doctrines to changing circumstances in the ight of Qui'anic traditions
"During the process of the development of islamic jurisprudence,
several difficulties were undoubtedly encountered by the jurists in
adapting the original material to various climates and conditions. And
this ultimately led to the foundation of several schools of thought in
Islam. Also the schism dating back to the martyrdom of Calipk Ali and
later his son, Hazrat Imam Hussain, divided the Musims into two
sections. The differences created hbetwsen these sections relates
more to poliical events of the past rather than to the principles of
jurispruderice.
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"Cre section believes in the infailibiity of the Imam and strictly
adheres only 1o those traditicns which emanate from the line of the
descendants of the Prophet Nuhammad., And the other system
developed two divergent views in regard (o the principles of law.
These latter diversions represent the upholders of private iudgement
and analagy known as “the Schoo! of Iraq’ to which Imam Abu Hanifa
belongs and “the Followers of Tradition” who were mainly natives of
Madina to which the scheoi of iImam Malik belongs. The differences
between the offshocts of these various sections relate more to the
details of law rather than of iurisprudence,

"It should be borne in mind that in spite of the differences in details in
enunciating the law, the entire Musim world i3 ruled by the Guran.
Unifications of ideas could therefore be armved at without encountering
too much difficutty. A mature jurisprudence always foresees {hat it has
an object ¢ accomplish and, hence. experience shows that if
discussion is not confined to the letter of the law but is understood with
linerality and flexibility without turning 2 dictionary into a fortress while
interpreting words and terms, the goal to unification seems far more
simple. '

"The attempt to formulate a unified approach encountered many
difficulties. The translation of technicai terms was not always easy.
Some rules | have endeavored to show are also obsalete by the
changes wrought about in the cultural and economic structures of the
various Musiim countries.”

Now where did the distortions come in? To understand the Gur'an, in my opinion,
you have to understand the situation that pertained at least 200 years before the Quran
was revealed What was the tradition of Arabia? What were the forms of marnage? I'm
going to speak specifically aboul the areas of divorce and marriage becausa this is
where | can speak with some sort of guthority.

When | began to study pre-Islamic tribal customs, | discovered that marriage, the
nikah in pre-lslamic Arabla had many forms. Before the Prophet Muhammad was born,
society consisted of the tribal system where little chiefs ruted. A smalier tribe was
dorninated by a stronger tribe and the stronger tribe was also absorbed by (he {arger ones.
Then vendetias occurred if ong person of one tribe violated any principles or any person
fram another tribe; the feud went on for generations. This was the cultural identity of the
Arab in pre-istamic Arabia, who was violent, strong, he may have heen very hospitabie
and very loving, he needed his women and he needed a patriarchal set-up.

The various forms of marriages: there was a marriage i which a woman couid
officially marry ten husbands, and if she got pregnant by any one of thase husbands she
could say, thal A, B or C was the father of that child. Then there was the kind of
marriage where there were prostitutes who had fents that faced in a particular direction.
When the tent had the face in one direction, the man could enter and when the tent's
fece was turned in anocther direction he could not. When such @ woman got pregnant
there was a man calied the gaif or "one who recognized’, he would identify that this child
belongs to so and so. Therefore, paternity, which s a very jealously guarded concept
today, did not exist in pre-istamic Arabia at all. Anycne couid be anyone's child and
nobody really bothered.

As far as divorce Is concerned, you find that a man said, "You are unto me like the
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like of my slipper”, he took his slipper and threw it and sne was divorced. This was the
concept of khu!. Another form of marmage was known as the muta’a form of marriage,
where a man travelled, he picked up a wife for two ar three months and then it was the
end of the relationship. Another form of divorce was called the ila where if a man got
upset with @ woman, he abandened ber bad for four months, Then afterwards she was
kept in suspense: she didn't know it she was his wife or not, whether she could marry
another man or not. 80 these concepts existed and a man could divorce his wife by
thres-talags. (18} He couid divorce his wife by saying, "You are toc me like the back of my
mother”, he could abandon her bed, he could turn around and de anyihing and that was
divorce. I'm giving you. a brief summary, if you study this further you will find examgles
of how female infanticide alse took place. Even when a man didn't want to, tradition and
custom made him bury this little girl. This was what pre-isiamic Arabia was &l about,
where women were concernad.

When the Frophet was inspired to introduce restrictions to crystalize and make the
law into a single cohesive whole, you find that only one form of marriage was sccepted
and that was the nikah form of marriage where a man could marry & woman under
contract with & particular gift, a nehfa, a sadaga, what you call a mehr, was given 1o her
at the time of marriage. When the Prophet Muhammad married Hazrat Khadija, {which
was a pre-Islamic marriage, because he was 25 and she was 40 and wah! {revelation]
had not yet come upon him} he still gave her 400 dirhams from his own earnings. Later
on, in other marriages he continues o do that. Today when we talk of the sunnah of the
Frophet Muhammad, we talk about how iong yosu should grow your beard or how
woeman should be in purdah or how you should wear your pylamas three inches long or
short when you go te the mosque, but nobody says what the mehir the Prephet gave his
wives was. Instead, today, the majority of the indian Muslims believe that sunnah in this
matfter I giving the wife 125 rupees and then he talags her three timas(19) and says no
mamtenance for you. But the Quy'an doesn't say anything of the kind.

Angother kind of divorce also prescribed was that if & man and a woman couid not
aet on, then there is a verse in the Quran (Surah Al Nisa (4): verse 35) which says, “If
you fear a breach between them twain, appoint an arbitrator from his side and appoint
an arbitrator frormn her side..’ (20) That means that if there is a quarrel between the
husband and the wife, the husband can't get up ane fine morning and say, "Talag, taiag,
tafay” 1o his wife. An exampie of this: one day a bus driver who was very orthodox had
gone out somewhera. At the Opera House in Bombay he saw a woman who he thought
resembpled nis wife in a burga because accerding (o him the fest of the woman were like
his wife's. Seeing her step info a bus, he got into the same bus and foliowed her. She
got off at a particular point and he found her going with another man. He was furious, he
didn't calculate. He came back home and his wife was sitting with a few of nar frignds.
He teld her friends, "Get out", and to his wife he said "Talag, lalag, falag” The wife was
shocked and said, "What are you saying?" He said, "Now you're haram to me, | cant
make love to you anymore because now you're haram to me" Finally, after he realized

14 ie., divorce through oral repudiation
19 i.e., divorce through oral repudiation:

20 seg page: overteaf
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his misiake, he confronted this question of hfala(21) - if he wanted her back, she'd have
o marry another man - please note again nct an islamic but a pre-islamic practice -
and then she marries him. He went to a ot of maufvis who said, "No, you've got to marry
and you've got tc do this and.." But when the man came to my teacher, he said, "For
God's sake, | take the onus of 2l the blame that you might have when you go back to
your wife, that you are compietely allowed. This is a meaningless falag”.

If ve tear a breach
Between them twain,
Appeint {(two) arbiters,
One from his family,

Aind the other from hers;

if they wish for peace,
All ah will cause
Their reconcihation:
For Ailah hath full
knowledge.

And is acquainted
With all things.

Surah Al Nisa (4) : verse 35

di,ﬁt #UP‘: "” e }//[M'S;E?

baynihimmaa fab - ‘asuu

3 : 3 D
haka - mam - min i@y‘h.}l,ajl u\&wi
“ghlihii.wa haka mam-min RPLE S VRIS I Wi
ahlihii.wa haka mar- e M&@kén?@ﬂw“ ;
ahlihaa. Inv-vurii-daaa = -
“slaahany-yuwaffi-gillaa-
hu baynahumaa :

‘innallaaha kaana “Aliiman
Khabiiraz

Wa “tn khiftum shigaaqa

When @ man and a woman want to part company, this is a very serious decision, a
decision not to five together for the rest of their lives. It has serious repercussions for the
society that Islam and the Prophet was trying to build. Therefore, you find that these
Kinds of "falaq, talag, talag” concepts do not exist and the Prophet speaks agamst them.

To the best of my ability 1 have fried to give the exposition in the light of all the
Hanafi, Shafel, Maiiki and the Shia schools of thought in this regard.

Similarly feday a number of women want to leave their husbanids and cannot simiply
because they say that a man demands a large chunk of money. the children or X, Y, Z.
The son is taken away from the mother at the age of two and a half under Shia law, and
seven years under Hanaf law. These concepts and these fraditions which are
considerad pinding are not Qur'anic. The Quran's stand is that a woman can divorce a
man with as much or as little integrity as a husband can divorce a wife; | don't think that
either of them has the arbitrary powsr to divorce. The divorce has to go before a councit,
and the council makes a judgernent. Ail the schools that have accepted the triple talag
as a single concept. call it the falag-i-bidat. “Bidat means scmething that the Prophet
never did, so even they accept this - but do not remove it. All the laws that you fird
related to hifala have nothing to do with the Qur'an or the ahadiih, but they have entered
the corpus of your jurisprudence.

F'wili try and trace how this came into existence and where this conflict arose. The

21 An intervening marriage required by Muslim jurisprudence for the wife before a husband and
wite can remarry each other again after three complete divorces between themselves, in mary
communities, hifala is regarded as necessary even after a single divorce.
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Prophet Muhammad took very revelutionary measures and as. pointed out, you have {o
regard the Prophet Muhammad as pro-feminist, The major reforms that were introduced
were for the women in a society where they did not work, where they were not
educated, where they were down trodden, where they had no respect, where they were
used as chatigl - and this is where this concept of modesty 18 alsc brought in because
they were used as chattel. Men used to make love with women's bodies and 1o discard
them and that was what women were meant for. The Prophet removed these concepts
and he introduced concepts of great respect and equal status for women,.

During his lifetime this respect remains but the Prophet Muhammad's first wahi
came to him at the age of 40. He died at the age of 63, so there were only 23 years; 13
years were spent in Mecca and 10 vears were spent in Madina. And in Madina, when
the state of Islam was being formulated there were 30 many paralle! changes that
political, social. economic, and reformist movements were constantly taking place After
his death, you find that during the 40 year period of the Khulifa-i-Rashideen, which
means the period of Abu Bakr, Omar, Usman and All, a iot of the spirit of his laws is
maintained but later on the spirtt is lost.

There are two views as to how the trinle talag concept was reintroduced. One is that
the second Caiiph, Hazral Omar, saw that men, to insult their women, said "tafaq, tajag,
talag" 50 times and then slept with them so the fajlag was nuliffied, and then when they
wanted to insult them again, they would say another 20 talags and then again make love
to their wife .. This went on and on; his main purpose being to insull the woman
According to many historians, Omar introduced the concept that if you say talaq more
than thrice this woman is no more going 1o be your wife. When he introduced this law,
mind you, it was for the protection of women from insult that had become part of that
tradition. So even when the concept was reintroduced it was only understeod for his
period of time. Omar made nine radical chianges in the law and all those changes have
not been sustained, they have been overcome with time bui this particular change has
been retained and not challenged.

Once established. it went under the FFarceqgi ruiing Le. if Omar Farood said i, one
can't dispute it When | started studying this {aw there was a group of schoiars who
broke up this tradition and pubklished a pamphiet in which they came to a tradition where
Omar said "Even if | did for the right, it was wrong. | should not have done s¢™

Participant: You spoke of infanticide being commaon in the pre-lstamic period. | would
like to know if you have done any research about infanticide: to what extent was it
prevalent.

Secondly. about remarriage, you said if a man diverces his wife, according te the
Qur'an, 2: 230, a woman must marry someone eise before he can marry ner again; if |
understood correctly you said it's not necessary. I'd like you te explain that.

Resource Person {3} Regarding female infanticide: 1 can't give you the number of
children who were kilied, or the exact population thal existed in pre-Islamic Arabia, but
the practice i general was definitely on the higher side.

Yaur second question, which Interests me much more, is a reference o the
intervening marriage These verses have to be looked into very carefully.

The reference is Surah Al Bagarzh (2} verse 229 - 230
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A divoree is only
Perimissible twice: after that,
The partics should either
hold
Together on equitable terms
Or separate with kindness.
it Js not lawful for vou,
(Men), Lo take back
Any ol your gifts (from your
wives)
Fxcept when hoth parties
Fear that they would be
Unable 1o keep the limits
Ordained by Allan.
If' yve (judges) do indeed
Fear that they would be
[Tnable 1o keep the limits
Ordained by Allah,
There is no blame on cither
Of them. if she give
‘xomethng for her freedom.
These are the limits
Grdzined by Allah;
So do not trangress theim.
!‘t any do transgress

I'he limits ordained by
Allah,
Such persons wrong
{Themselves as well as
others),

Surah Al Bagarah (2): verse 229

"At - tulaaqu marrataan:
fa-"imsaakum-bima ruufin
‘aw tasrithum-bi-1hsaan,
Wa laa yabillu lakum “afi-
ta’-khuzuu mimmaaa
‘aatay-tumuchunna shay-

“an “illaas ‘any-yvakhaalaaa

‘allaa yugiimaa
Huduudallaah. Fa-"i
khiftum ‘allaa vugiimaa
Huduudatiahi falaa
junaaha 'alavhimaa fiimal-
tadas bik. Tilka
Huduudnllaahi {alaa ta -
taduuhaa. Wa mafiy-yata-
"adda Huduudallaahi fa-
‘ulaza-’ika humuz-
zaalimuuon.
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I shall just give you the bare expianation of how | come to my conclusions. When it

says in the first instance that you should have

an intervening marriage, 1 is gfier three

marriages and three divorces in a full lifetime. Please note this does not refer to a single
falag at a single sitting in which you divorce one wife. See there is Wifs No. 1, who
Husband Mo. 1 divorces: "Talag, falag, talag" That is no tafag at all. s an invalid form
of divorce according to the Qur'an and the FProphet Mubhammad's practices. So the
guestion of having to have an infervening marriage there does not exist,

But if a man and a woman don't get on, an official divorce is effectad which takes
three months and there is arbitration atter which the divorce is complete. At the end of
those three months there is a document that A and B are riow divorced. Now, say, after
six months A and B decide that we weare silly fools, we should not have diverced each
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other and we want to remarry each other. Under the Qur'anic law, they are abscluiely at
liberty to remarry each other. After that, say they agsin fight over something and they
divorce each cother and after two years they want to marry each other vet again. They
are again permitted to marry each other but after divorcing each other in a whole lifetime
on three different occasicns - now that can persist after & months, after 2 years, after &
years - but whatever the couple does, it's after you've separated three times, then
something must be wrong with you. 3o you must now try and marry somebody else
because there seems to be some imbalance in this refationship and it is oniy after that
that the woman is recommended o marry another man to see Iif she can live happily
with him at least

[{e cannot, after that,

Surah Al Bagarah {2): verse 238

She has married

He has divorced her.
In that case there is
No blame on either of them

So if a hushand Fa-"ifi-tallagahaa falaa (Pl R gn 2 (43 Sy erg e e
R rlaaqanaa faiaa P @*wuﬂddﬁ \.ga.&la
Divorces his wife tahitla lahuu mim-ba -du -
; rave iyl ) - - e ”‘“’” o / L\ ""'w /{m«:w’
(irrevocably), hattaa tabkilia zawjan L.cw ER T s L 5
t i g ?
gayrah: fa-'in tailagahaa L1225 8 =2 ,b ) ,; 52 ,,), ¥4
Remarry her until falaa junaata "alay-himaaa f«.a )wu\g ,bj Ve Lauas (51 LLU&
‘ahy-yataraajs- aaa ‘ifi AR Tt s
Another husband and T n_J . ‘QU_;-@LM’ vdg\a-wu
zannaaa ‘any-yugiimaa Fo

FHuduudatlaah. Wa titka
Huduudullaahi yubayyi-

If they reunite, provided nuhaa ligawminyya'-
They feel that they Jamuun.

Can keep the limits

Ordained by Allah.

Such are the limits

Ordained by Allah,

Which He makes plain

To those who understand.

Participant: | think we would ali like o krow at what pcint in history and for what
reagons has it become such a generally accepted rule in 80 many Muslim socisties that
the woman, not the man, must get married fo soma other mar and then get divorced
from him before she can re-marry her first husband.

Resource Person (3): This trend is prevalent only in the Sunni schools of thought.
Please note that the Shia schools of thought - the thna "Asharivya Sonocl, the Ismail;
Schoal, the Bohra School(22) - do not accept the talag-i-bidat, i.e the triple fafag, and

22 lthna "Asharis: "Twelvers' - the majority branch among Shias; so named because they
acknowledge twelve principal Imams after the death of the Prophet Mohammed  see page overleaf
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s¢ this kind of consequent action is not accepted by the Shia schools at alt. The Sunni
schools have accepied that during the rule of Omar Farcoq, when this happened, the
enhtire corpus came back

You find that later on during the Umayyad reign also, when the kings wanted to
diverce . How did the harem concept come in? How is it that today, kings have a
number of women and they import women from all parts of the world - | don't know what
they do with them; they have so much energy... - nonetheless they do have these
women 1o show off, or for whatever reasons. But where did these concepts come from?
These are concepts which came in historically. When somebody wanted 1o prove
something there was ziways a gazi who made a jurdgemsnt. However to trace the exact
poirt at which each law crept in, would not be possitle for me. Nonetheless, you'it find
that immediately after the Khulifa-i-Rashideen and with the Umayyad Caiiphate, a lot of
these trends already started coming in. They already existed in the Abbasid period,

Rescurce Person (1} | would like o add the following: § think resource person (3) is
perfectly right in saying that the concept of divorce in the Quran is that if there is a
couple, if there are problems, every effort should be made to solve the problems
including arbitration. Y it doesn't work and there is final separation, this is a single
divorce.

A very interesting point here is that in ancther place in the Quian it is
recommended that durng that first iddaf, the pericd following the divorce, the women
should continue to kve in their homes and homes beicng to the womean, The implication
is that when a weman gets married to the husband, the home becomes the woman's
home. Only Libya under Coicnel Gaddafi has implemented that. The idea is that if they
continue to live under the same roof, thers will be chances of recenciliation and if there
is a reconciiiation they don't even need a formal ceremeny; they can remarry of their
own accord, re-establish their relationship. If there is a second divarce then they have tc
go through the procedure again until they come to the third one.

Now, the third divorce is considered irrevocable in the sense that then they really
have to separate. Ckay? You can still ask the interesting question: it this is the Qur'anic
procadure of divorce then how come you have this concept of the triple talag: "i divorce
you. | divorce you. | divorce you'? Sse how cieverly the palriarchal system has
assimilated Omar's friple fafag, which was introduced for totaily other reasons, into these
three divorces. What is common is the number three but the whole procedure is very
different. So it means thal when it suits the man_ when it suits the patriarchal system,
they can take a very small thing which is the number three. The same thing has
happened In tfie case of poiygamy: see how that has bean misused. Take the number
thres from here, take the number three from there and they sav it's the same thing. it's
not at all the same thing if you read the Gur'anic text.

Another question is why should the woman remarry, not the man? The answer to
that is because the man can remarry anyway, because polygamy is allowed. Even if he

ismailis - & minority branch among Shias named after Israll, eldest son of the Sixth Shia imam
b

Jafar al-Sadiq who was the last Shia Imam to be commonly recognisad by both ismailis and ithna
“Asharis.

Bonras - a smaller minority branch among Shias, who do not recognise the ismaili spirituat leader,
the Aga Khan,
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has a wife he can remarry. But the woman cannot remarry until she is officially free. So
this so-called hifals, is for the sake of the woman, to give her an opportunity to fry
marriage with another person. This is not discrimination against women, it's giving
wemen an opportunily, which otherwise they could not have had.

Resource Person {3): Three procedures for divorce have been accepted by jurisis
generaily, but the Prophet has given only one procedure, which is the procedure the
Quran lays down. There is a very distinct example in 2:232 of the Qur'an, where thara's
this woman who wanted to remarry her husband. But she was not allowed to because of
this tribal custom and it was here that the clarification was brought that "Do not prevent
them from marrying their (former) husbands if they mutually agree cn equitable terms’.

When ye divorce

Surah Al Bagarah (2): verse 232

- Wa “izaa tallaqtumun- 20 5% "’MV" o2 e PEg T -
c:r‘ B ey

Women, and they fulfill

The term of their (Iddat),

Do not prevent them
From marryving

Their {former) husbands,
H they mutually agrec
On equitable terms.
This wstruction

Is for all amongst you,
Who believe in Allah
And the Last Day.

That is (the course
Making for) most virtuc

And purity amongst you,

And Allzh knows,
And ve know not.

nisaaa-’a fabalagna
‘ajalahunna falaa ta -
zuluunhunna ‘any-yan-
kihna ‘azwaajahunna
“izaataraazaw baynahum -
bii-ma’ -ruuf. Zaalika vuu-
‘azu bihii man-kaana
mifikum vu’-minu billaahi
wal-Yawmil-"Aakhir.
Zaalikum ‘azkaa lakum wa
‘athar. Wallaahu ya'-lamu
wa ‘antum laa ta’-lamuun.

Liii?;é; &éé’-;’;\;.;é:”
m}«uuwxw 4, $5330

SHE A G HE Y]

Participant: | wasn't sure whether the type of marriage that exisled in pre-lslamic
Arabia, with regards to tents and their openings, was restricted to prostitutes. | have
read that they existed but ! wasn't at all clear that this was restricted to prosiiutes.

Participant: The tents of prostitutes, along with certain descripticns, used to have a flag
that was a kind of a calling piece.

Resource Person (3): They were polyandrists.
Participant: Another minor question on the usage of saying taiag 20, 30, 40 times as an

insult. That to me is utterly confusing. how they think talag could be an insult ard then
you go back to having intercourse with her.
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Resource Persen {3} The word "lalag itself means untying of a knot and it meant a
disselution, technically, a dissolution of a mardage relationship. For example, if you were
to say "Divorce, divorce, divorce”, you translaig it in these terms. Now, “divorse' to you
and me would be a technical term but when a man says "l want t¢ dissolve the tis with
you" that means "I don't want to have sex with you, | don't want to have anything 1o do
with you" and then he re-estabiished himself with her and then went on again in this
manner. It does mean tha? thers is someathing wrong with the marriage. it also means
that the woman can be treated any way: Today he savs | want 1o dissolve the tie,
tomorrow he has her and then day after tomsorrow he dizssoives the lie, 50 when it went
on and on and women came with complaints to Omar and said, "Look, this is what the
rend is" he said "All right, now if @ man ever from his mouth utters this word more than
thrice, let it be taken seriously. Let it not be considered a big joke that he's uttering and
that he car {ake his wife back; let it be taken seriously that the marriage tie will positively
dissoive and that will end nis marriage.” i's against ...

Participant: The purpose being not to trivialize marriage and divorece. .

Resource Person (31 Not to make it a joke, not to treat it lightly but to uss that word
seriously, After all, if my husband was 1o tell e temorrow that he wants 1o dissoive the
marriage and then fakes it as a big joke, it's not something that one can treat hghtly and
women in thase days also could not treat il lightly and nor couid the state.

Historically this particuiar verse 2:232 was revealed when this woman wanted to
remarry her own husband. Razi, Barelvi, all the classical commentators have referred
this incident. Yusuf Ali's commentary relates the particular incident ihat this woman
wanted to remarry her own husband after one complete divorce had taken place, but
society did not accept this. Then this ayat was revealed and she remarried the same
husband. | think the man's name was Yasr. Unfortunately these concepts have again
been brought in by male interpreters so a woman is again treated as chattel - she goes
to another man and cemes back. This is not the correct historical perspective and
understanding of this verse.

The aquestion of why is hifala acceplied by all schools of jurisprudence? You see
jurists nave made a distinction between three tynes of falag: talag i-bidat, talag-i-hassan
and talag-i~afisan.

The Frowhet showed only cre procedure to divorce whether it was for a man or for
a woman: through arbitration and you find that the jurists of the Khulifa--Rashideen give
judgements based on the fact that there was one lalag. When a man said tc a woman,
or a woman said o a man, "Look, | cannot live with you", it wenl to the arbitration
council and finally in three months that divorce was completed. Now, in that time,
whether the man said a thousand timas to the woman "l want o diverce you”, or the
woman said to the man fifty thousand times, "l want to divorca you". it made no
difference - the procedure is callad talag-i-afisan and is the only form of divorce that is
sanctioned by the Qur'an and recognized by the Prophet Muhammad.

The second form is very dangerous which is even accepted by the Shia jurists, who,
I have found more rational in some of their divorce concepts than Sunni jurists. See how
again that divorce, which is three lifetimes, has been cenfractad into three months, very
well explained in Bahishti Zewar by the famous writer Maulana Thanvi He explains in
the first month when a woman is in her fufioor (when she's finished her monthly periods
and you are in a position to have sex with her}, you de not have sex with her and you
say ong falag. Then at the beginning of the next menth again when she's in her Hilioor
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vou don't have any sex with her and again you say falag and then again in the third
month. The Quran is very clear that three menths of iddat is needed; one falaq is only
pperative after three months, but hers you have operated three fafags within three
months, [2:228, see p. 89-90]

The Sunnis accept this. They accept much worse because when you talk about the
tafag-+-bidat tne Sunnis will say, "You can divorce her in her periods, you can divorce her
without her periods; you can divorce her at the siip of & tongue” { must give you ong
example incorperated in the Fatwa-i-Alamgiri which guite shocked me. There was a
woman called Zainab and a woman called Umrut, both wives to one man. He wanted to
diverce Umyut and Zainab was standing behind the curtain. He said, " divorce you, |
divorce you, | diverce you," and poor Zainal was diverced instead of Umrut. When she
carne out he said, "Ohl I'm shocked!” Then he says, "It deesn't matter. Now you're
divorced." 3o a man can divorce like that under Hanafl law, at the ship of a fongue. He can
divorce when he's drupk These are all Sunni concepts which are not accepted generally
by the Shia schocls of thought. If you are going to fight for a proper divorce then this, at
ieast, has tc ve done away with: if you say it's bidaf t's not valid as falaq at all.

[cuestions from the audience]

-Resource Person (3): Another imporant point 1s the 1935 Dissolution of Muslim
Marriages Act which wags paszed in India (wnich included irnidia, Bangiadesh and
Pakistan at that ime) because women couid not divorce (under Muslim laws) They,
therefore started pecoming Hindus, when a woman converted she was able to get her
divorce. When the mullahs found this was the trend. they used the Maliki laws and made
the 1939 Act which provided nine grounds where a woman could ask for & divorce:
failure to provide maintenance, or adultery, or desertion or the husband's imprisonment,
of on the grounds that he is impotent; the ninth ground was any other ground
permizsibsle under Muslim law,

Approximately two yesis later, a case cames up in the Allahabad High Courl whare a
woman said "1 want to diverce this man on incompatibility of temperament”, and the
jucge refused the divorce. Today in india no woman can divorce a man oi grounds of
incompatibility of temperament. | want to trace a tradition of the Prophet Muhammad
here where a woman called Baria was marned to this man, who was so much in love
with her that he used to follow her in the streets of Mading and tears used to fill his eves
but she said, "l don't want this man ™ He went to the Prophet and said, "Please talk io
her.” When the Prophet sent for her, she asked the Prophe!, "Are you ordering ms o
live with this man”" He said, "No, i'm asking you." She said, "Are vou requesting me ¢
live with him™?" He said, "No." Then she said, "No. | can't get on with this man. | don't like
him," and the divorce was granted {o her. 5o If a divorce was granied to her by the
Prophet Munammad himseli why should a divorce not be granted to any woman today
wilo asks for 47

Participant: A mcre general point which seems {0 have come up quite clearly between
vestarday and today, is that when we're looking at sharah there is an overwhelming
emphasis on specific laws relating 1o specific things. So, if you have divorcs, you have
lots of treatises on divorce and iots of laws which have been qualified, etc., but there
doesn't seem {o have peen any slaboration of ethical principies on the basis of whizch
these other things weuld logically fal into place.

The question I'm putting to the floor is do we want o discuss why this was not

115



For Qurselves - Women Reading the Qur'an

possible? Quite frankly, I'm less interested in why it was not possible in the past and
- more interested in what, if anything, can be done about it in the future? We feit the need
very urgently for Quranic interpratation hut is this also an area that needs to be worked
ort? And if so, how? If there's any ideas, or people who want 1o comment on this | would
appreciate it.

Resource Person (3): I'm going to talk now about the practical implementation of these
ethics and these legal concepts and about how at the aarliest, without waiting for us to
put up a fight and to re-create a new system of jurisprudence and ¢ go inte the
legalities, does one come to some sort of understanding and action? | do not know if
everyone here will agree with me, but | have thought that a codified nikehnama is very
essential and 1 think this group, if it gets together and breaks its head over the
formulation of a nikahnama, which can be circulated... For example, you have a
standard mkahnama form in Pakistan. A few things could be added to that nikahnama if
you want prohibition of the friple falag - the arbitrary power of the husband to divarce his
wife - or restricting a man from marrying a second woman. All these principles can be
incorporated because after all it is a contract, and f's a two-way contract and for
example, even the custody of children in case of divorce, or the question of
maintenance in ¢ase of divorce ¢an be added because the Qur'an says the stipulations
in the marriage contract form a very impertant part of contract. Any stipulation tike the
delegated power to divorce, for example which is a very existent thing but much ignered,
gives a woman a ot of power,

When you're going to fight the system, the Hanafi laws, by the time you come to a
conclusion it takes arother 200 years of inteliectual discussion and the conclusions may
not be reveaied at all. But some action of this nature, if it is done for each country and
circulated as a single nikahnama, will give women a positive stand at least in the islamic
worid,

Participant: The network of Women Living Under Muslim Laws is precisely working on
that. We have been collecting what we call 'Model Marriage Contracts', from al! over the
world to try and see which conditions give maximum space for women to operate within
marriage and a tentative information kit has already been prepared - and circulated.{23)
It is available in French and English and we continue to add as we get more information
on what sort of stipulations could be added immediately. | know we're always trying to
do too much, but we're always also trying to see how many different levels and which
- different types of directions we need to work in and within that then everyone has their
own preferences and own abilities. Eventually, | think we need everything: we need to
have {ffihad and | wonder how | can claim that for myseif [laugh] and we need to have
immediate short-term information on how, right now, today, tomaorrow, you can make it
better and maximise the rights that you have, etc... So there is & wide range of things
that are going on.

Resource Person {3): One thing on the nikahnama: | have also formulated a
nikahnama which is pretty strong, and at the end of it | have put a condition that if any
condition in this nikahnama is not acceptable by either party, let them say that clauses

23 Bubsequently published as An Information Kit: Women in the Qur'an (Qur'anic Interpretation by
Women Meeting).
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Nos & 86 7 or Nos. 1, 2, 3 are not acceptable to us and will not be operative in the case
of this particular marriage contract. Nonetheless, | feel each point has to be incorporated
because one couple when they marry might feel that polygamy does nct matter, it's not
specified, another might feel the delegated power is not necessary, but, nonetheless, it's
better if these points are laid down and then each couple can decide what to exclude.

Codification of divorce in various countries

Participant: | just want to mention something about the law in Sudan which has
something called ‘nashees' and in Egypt also nashees is a common thing. Nashees is
when the woman goes cutside her husband's home without his permission, seeking
cdivorce and there is a procedure for that Either she goes back, and sometimes the
court returns her by force, to her husband. It's asking for divorce without justification.
She is insisting on divorce and she has to stay for two years with this nashee lable and
then again proceed to negotiate with her husband for divorce. Otherwise she goes back
or she pays something for divorce and | don't know If there is any similar thing in other
Muslim couniries or even if there is a justification for that within the Qur'anic cortext.

Participant; When you used that word "nashee', is that used as a derogatory term? s it
something that she's labelled as somebody who has done something very wrong.

Participant: Yes, it's a lable. Nashee is related to nushutiz.
Chair: Do you mean that il's a bar to khula. her right to khula (24)

Participant: Yeah, you can interpret it that way. Anyway the definition of nashee is cne
who goes outside her husband's home without his permission, seeking divorce without
justification, i.e. outside the grounds given by court that she can seek divorce for. She
just wants a divorce and in this case she's called "nashee’.

Chair: Who pronounces this...?
Participant: The court.

Resource Person (3): | think she's referring to one of the sad parts that has been
incorporated under Hanafl law. As far as my reading gees, a woman is not allowed to go
out of the house if her husband says that there are certain piaces that you're not
supposed to visit In the old traditional days women only used to ygo cut to meet
relatives, {father, mother...) or other closely connected people. But if she were 1o go out
0 his friend's house or to any man's house, from there this adaptation has been brought
into existence. i's totally wrong. There's no justification for it anywhere in the Qui'an but
this law exists in countries that generally practise Hanafi Law.

Participant: | think we have discussed this ayal it means that the woman ‘takhaa-

24 Muslim jursiprudence recognises a woman's right to divorce, although this has to be granted
through the courts {or gazi) and on payment of some form of compensation to the nusband.
Various schools differ on whether the hushand's permission is necessary for kfifa.
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fuuna nushui-zahunna. . ', discbeys her husband and then she asks for divorce and he
refuses to divarce her. This is the case that she iz nashis, .e. she iz not mamied and she
is not divorced, between marriage and divorce: ma /aga.

Chair: That means she has disobeyed him and committed adultery”

Participant: No. no: disobedience, and then she asks for divorce and the husband
refuses to divorce ner, 50 she s in a situaiion betwaen marriage and divorce, ma laga,
in between this. [general discussion amongst audience]... But she's asking for divorce
and she can't marry. . Frobably she will be at her parents’ piace... But for two vears she
can't make any kind of other decisions until they have reached 2 conciusion about the
status of the marriage. If tney want a divorce and ne'il give her divorce, then she’ll pay
money.

Participant: We have an equivaient of that in South Asia. | think it's in Pakisian as weil
as in India and Bangladesh which ig the lfaw of restitution of conjugal rights which 1s one
of the most obrioxious laws that exist it amounts to legalizing rape, getting your wifs
back. Though a woman can also apply for the same, you seldom find there has been
any case of a woman filing for restitution of conjugal rights. Usually the mar dces it
gither to harass a woman or if she wants a divorce to pre-empt her attempt to file for
divorce. He files this so that she is just kept hanging while this sase is being fought in
the court for an indefinite period. s really an indecent law. But what we'd like to discuss
is how do wea solve it from the Qur'anic point of view?

Participant: In Malaysia, although personally | haven't looked closely at the word
‘nushuuz’ in 434, what we have in legisiation is that in the Sunni school if a wife
disobeys the lawful wishes of the husband, thiz is unlawful There arg some exampies,
for instance. if she leaves ihe home bul she has adeguate reason to leave the home,
that is not being nushuuz. i'm not using the Arabic term correctly here, but whatever,
things like that. Of course when the guys go to court the first thing they say is, "My wife
is this”. But recently we've managed to document our shariah couns' judgemenis and
fuund that the judges actually say, "Look, it's not anybody's right to say what's nushuuz,
it's the court's right”. Luckily our courts have taken a stand that the courts have t¢ jook
at the facts because sometimes the husband says, "Look, my wife does not cook, she
dozs not make the bed and she's nushuuz. | say she's disentitled to maintenance”, to
which the court says, "No, that's not nushuuz" The court decisions have been quite
iiheral in saving whether she is or she's not nushuuz. 'n one case the husband applied
for restitution of conjugal rights, and the court found that there's some blame on the part
of the wite and she was asked to go back to the husband but she refused and in the end
they came back to the court. The court said, "Look, your wife is not interested in coming
back 1o you. Sc, i'm giving her a divorce.” Therefore we do have that law but, luckily, it
has not been abused or rather not to such an extent that the husband can alege that
she's nashis and that's it. There's still room for argument.

Chair: Does this mean that the weman in Sudan does not have the right to ask for
khuta?

Participant: You mean to ask for divorce? Of course, by law, you can state it in the
marriage contract, but this is not happening. . No, it's not automatic. They have to write
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whether thay want the divorce or not. The trend iz {o assume that the husbhand is the
one who car diverce and if you want to divorce, you have to go either through the court
or through parents and discuss seme things with just you and the family.

Chair: And you have to wait for two years?

Participant: The case of nashees is when ber husband refuses io give her divorce.
Yes, it's two years.

Chair: Somabody once told me that Pakistan is the only Muslim country in the wortd
where you can fite for khuia, t would just like o confirm whether it's true or not.

Resource Person (3): | don't think that's quite right. There is a paper that has been put
with your brochure which outlines the relevani changes up o the year 1985 which most
countries in the world have adepted. Now, here | have Sudan before me - of course, this
is very brief. The details are not provided, but just to bring about a sort of comparison
and undersianding of the reforms and how they're effected: hers | have Sudan,
beginning its reforms in the year 1916 going into 1960, then from 1360 tc 1976 and from
1876 to 1988, NMow, these are the reforms that they have brought about They belong to
the Hanafi School. Basically, these are some of the countries which grant nc rights to
womern. Recertly 1 met the Chief QGazi of Baghdad, who's an excellent person. He quite
agreed with me when | asked him the reason why they were not taking s particular
stand on z2ny issue where women are concerned. He very nicely said, "Because there's
s0 much political instability in the counlry and it's always one governmeni over taking
the other government.” He thought that he could get away with that reply.

Participant: Recently. | saw a research paper about the awareness amongst Sudanese
wornen of their legal rights and in this paper | found out that women too can ask for
rights Le. in their own contract and have the right to diverce and all the other righits that
men have,

Resource Person {1): Do they have it or don't they?
Participant: According to the Constitution, they have it

Resource Pergson (3h: What | mean is that in comparison to piaces like Turkey or
Morocco orF oiher countrias which bave taken wider strides or Pakistan, there is still a
long way for Sudan to go When Turkey brought about iis reform laws and the whoie
Muslim world opposed it - because the muflahs were not willing to listen - the regime
took the law into its cwn hands and said that polygamy was banned because the
conditions for polygamy were unrealizable - that was the technical term used. No other
country has been able to do that since; except maybhe Tunisia that has taken very wide
strides.(25)

Coming tack to Sudan, up to the year 1€86, it was that "Judicial divorce is 1o be
granted to the wife st the wife's insistence on a number of specified grounds.” Now,
when you say ‘specified grounds', it's like the 1938 Dissolution of Muslim Marriages Act

25 While Turkey's laws are based on the secular Swiss Family Code, Tunisia banned polygamy
from within an 'islamic’ interpretation,
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in india when there are specified grounds and the ninth ground, i.e. "any other ground
which is recognized as valid under Muslim Law’ should have included incompatibility of
temperament. However if the woman claims “incompatibility of temperament’ the divorce
15 not granted.

On grounds such as adultery or impotence you need proof and then it goes on and
on into these details. It's not so easy even though one might feel that these grounds are
specified. These grounds are not always considered to be valid and provable. The
second thing that they have brought about is “ineffectiveness of unintended divorces'.
For example, you can say, ‘talag, faieq, falag but under that whether the intention to
divorce existed or not has to be established. What | mean is that though they have
brought about 2 legislation, it is not deep-rooted, it is not radical and it is not strong.

Participant: | just want to bring the discussion back to some sort of focus. What the
Sudanese case did was to identify a problem in the imerpretation of a Qur'anic injunction
on marriage and divorce and | think it will be better for us to see what is the Qur'anic
injurction and examine that. Cur objective is to find what we fea! is unlslamic and what
we fee! is the right interpretaticn and then to use it in our own context 10 pressurise our
own institutions. We should go pack to that and not waste our time which is so limited.

Rescurce Person (1) 1 think that cne can argue very compellingly on the basis of the
Quran. The position taken by the Qur'an is of a no-fault divorce system bhecause the
Quran says, "either live together in kindness or separaie in kindness" There is
absolutely no sense of coercion that people should be forced to live together. Marriage
is a contract which people should enter inte willingly. it's not a covenant, it can be
dissolved. There is a procedure and, of course, if's a serious thing, and if the marriage
runs into trouble, you're supposed to seek arbifration and try to resolve it. But if you
can't resolve it then it's better to part. It's very important to point out, since several of
you are interested in the subject of falag, that in the Qui'an there is not one negative
statement against fafag. it is stated that being married is 3 natural thing and it's good,
healthy, and so on. This means that the Qur'an recognizes marriage as a sccial
institution or a social arrangement which sometimas works and sometimes doesn't.

igeneral discussion]

Participant: There s a hadith that says cof all the things permissible, the most
displeasing 1o God is divorce. Now, if by definition, God permits something, it can't be
dizspleasing to God because why otherwise shouid God permit it.

Resource Person (3% This particilar tradition goes on to show that the displeasure
waould imply that the family shouid be maintained and families shouid not be dissolved at
the drop of a hat. These days marriages are dissolved because the hushand snores too
loudly or on the siightest disagreemeant one tends 10 break a family apart. To my
understanding, this only gives this indication that there's nothing against dissclving a
marriage provided you cannot live together and you de give marriage a chance.

Rescurce Person (1} Right, but there is not sven a tremendous emphasis in the
Qur'an that you have to make a marriage work. | don't see that. If there is a problem,
you seek out arbitration from his family, from her family, see if yvou can make it work.
ook at the history of marriage in various world religions because, in Catholicism,
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marriage s a sacrament. li's a contract that is made, in a sense. even with God and it
cannot therefore be dissoived. in Protestantism, it is regarded as a covenant. It's
actually very similar to the Catholic situation except that the Protestants have found a
way out: a covenant is also with God but they say supposing there is no love left
between a husband and a wife. Cathalics say marriage lasts untii death which means
you physically die while the Protestants say, "Well, love is dead, ther you can consider
that death even though vou are physically alive.” It's just a way out. But the thing in
Islam Is it regards marriage as a social contract, which if for some reason you break it,
there is no moral stigma In the Qur'an there is no moral stigma attached to a divorce.
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Fost-Divorce Maintenance

Chair: In terms of the historical perspective and how cerfain things in Muslim
jurisprudence develop, others not. we have talked about there not baing any specific
Qur'anic share given to tha children of the predeceased son in inheritance. {see p. 140-
143 below on inheritance]

in the Qur'anic text there does seem to he provision for the mamntenance of widows
yet it is the established rule in Pakistan, and as | undersiand it in india. that there is no
maintenance in the form of alimony or something. All that is oresent is the dower, the
mehrthat is given lo her at the fime of the divorce; there doesn't seem to be the concept
of continued maintenance of the divorcad wife Hence, the whole hullabaioo about the
Shahbano case.(26)

But Surah Al Bagarah (2): verse 241 is so clear. This seems s0 categorical, so |
request our resource persons to respond.

Surah Al Bagarah (2): verse 241

I

Por divorced women
Maintenance {shouid be
provided)

Un a reasonable {scale).
This is a duty

O 1he rightecus

Wa lil-mutallagaati mataa- I : 75 L 20 5
‘um-bil-ma “-runf. Haqq ‘3& &...s_s_;
an ‘alal-Muttaqiin

iz;g,,,,.m
o

Resource Person {3): The first thing that we have to understand is that when you talk
of alimony there is a distinction betwesn the Christian and the lslamic concept of
alimony. Undar Christian law, when there is no divorce, there are certain rules that are
established. Basically in English law, a woman can milk a man 1l such time as she
remarries or till such time as she dies, and therefore in the western world because of
these strictures of law, you find that marriage today is a dying institution. A man does
not want to marry because he has to give these very large amounts of money under the
law. This does not of course mean that the woman should get no money and no
protection. VWhat I'm saying is the Islamic ccncept is very interconnected and
interrelated to various other forms of money that have to be given to the wife | will

26 see p. 122 below
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discuss the Shahpano case later because 1t was connected o ine indian Penal Code
which spoke of destitulion.

The Islamic concept as | understand it is as foilows. To begin with when a man
rarries, he has to give the wife a cerlain amount of money as mehr which is definitely
not s 125.(27) If you're going o give her a mehr, a sunnah and even egusate it to what
the Prophet Muharimad gave his wives in the form of 400 gold dirhams, it would come
to g very substantial value If there is a divorce effected under these circumstances, that
entire amount of wealth is transferred to her. it becomes her nght whereby she can
make a living and not be dependent upon her father or her husband or anybody and ha!
chunk of money belongs to her.

Cn the other hand if the corcept goes that Rs. 125 is given to her and the three
tafags - which is again non-Glur'anic - becomes operative then naturally she's given 1o
prostitution. In the Tata Schoo! of Research | have found that in at least & indian states,
the majority of prostilutes happen to be Musim (which is 50 sad} because they have
nowhere to go. A father has so many daughters, he can't bring them up. They're driven
to such professions because there iz no seli-supporting economic element to ook afier
then

When you come to maintenance, et us analyse: how this was during the lifetime of
the Prophet. There are many traditions which say there was a woman called {bnat thn-
Johri who divorced the Prophet. {The Prophet did not divorce her but she divorced the
Prophet). She asked for and was given that divorce - and this is a fact | think that iz not
really being looked inte. When she went away he gave her a lot of gifis. In other
divorces which were effected, there is a mention that hags and bags of sugar were
aiven, camels and goats were given, and the weman was sent off happily in the sense
that she was never sent off (after divorce) withoul any kKind of money, or support
whereby she could maintain herseif. For a woman o have a subsiantial amount of
money by which she can support herself is what is meant by the maintenance concept;
the onus does not fall on either party concerned. But whare the woman does not have
any money and she has to live off the streets, then he has to support her Each case is
an individual case, you cannot generalize the concept of an Islamic law here and say
that ali cases will fall in the category of a lifetime. 1t will depend on cach individual case
concerned.

Participant: In relation o maintenance of women after divorce, you mentioned widows
and divorced womern. If we are going into codification this is an area where there has
been a great deal of refonm in so many countries. Just o give you an example. in some
ceuntries, they pay a tremendous amount of mesr and it's deferred, meaning a bit is
paid initially at the mikah and the great proporticn of it is paid upon divorce. So, she has
that.

in some countries thers i1s maintenance after divorce, during the /ddat pericd. Aiso
i some countiies other than maintenznce after divorce, they have compensation,
mata'a. it is not nuta’a - temporary marriage; | don't know the Argbic term, out we in
Malaysia call it mafa'a. This 5 a compensation paid for an unreasonable divoree
pronounced by the husbhand. The woman is compensated and in Singapore for instance,
it he's been married for 20 years then the minimum mata'a is one dollar per day for the
20 years she's bean married, it's minimuni. So, in that case she has that money. it's

27 Roughly equivalent to USS 3, an insignificant sum customarily given in india as mehr
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always a clean break principie upon divorce but ihere must be something real about her
being compensated for all that time she took, for instance, not going to work, not
improving her skills and so on.

Resource Person (3h Isiamic law deoes not believe in case precedent. Lniikke for
example. in Indian law wnere because the precedent has been set, every case will be
judged according to that case precedent untll you break, or add to, or supercede that
crecedent. islamic law is Judged on individual cases where sach case has to be
considered apart from the cther. The circumstances of one woman's maintenance, of
one woman's education, her weaith, background, etc. influence the judgement given by
the gazi which is not dependent upon what the previous judgements have been but
upon her own individual case. Therefore, these cases have to be judged in the light of
the circumstances of the woman. Whether it is a lifetime of maintenance or short term
maintenance or any kind of maintenance depends upon each particuiar case concerned.

Chair: I'm sorry, P've got a problem with what you said... As | see it, India must be
following a totally different kind of 1egai methodology kecause @ legal precedent can only
be applicabie to a case which is lotally similar to the previous case and, of course, each
case is definitely 1o be decided on it's own merit.

Resource Person (3): Bul each case is not identical to the other. No case, no fwo
people, no two situations are identical, ncnetheless the precedent remains. Bul in
islamic law that will not be the case. There may ne a case of divorce, for example, whan
a gazi gives a judgement whereby the custoedy of all the children goes to the woman and
the man gives the woman a certain amount of money, but in certain cases he may feel
that cre child may be given in custedy 10 the man and one child to the woman. So, you
cannot say that at the age of seven all the children must go to the male or all the
childran must go to the woman. it depends upon the circumstances.

Chair: Thank you yes, that was quite clear,

Participant: | would (ke to ask about maintenance because in Indonesia if a woman
asks for divorce, whether she has an adequate reason or no reason, she is not going to
get her maintenance. This is why in Indonesia now, the womar wili persuade the
husband to divorce her because if she asks for the divorce, she has to forget
maintenance.

Chair: Isn't there a technical difference? If the divorce is initiated by the woman,
then that is khula in which case she has to give up her mehr or dower or whatever
she has got at the time of marriage. However | don’t think that should interfere with
the other technical term, i.e. maintenance. | mean, any woman undergoing a period
of ddat who 1s locking after the children, or has the custody of the children,
maintenance s obviously applicable to her. This is not related to who's giving the
divorce.

FParticipant: Yes, but | would like to know whether it is mentionad in the Qur'an.

Participant: | think we have to define what is "fafaq'? Talaqg is divorce. "Tatllig' is
when the woman asks for the divorce through the court; and the delegated right of
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divorce, we call it "asma'. What then is "khu/a'? Because there is a difference between
khula and tatfig (the woman asking for divorce through the court) because the woman
can get khufa without the court and without maintenance. She can use it as the last
resort. But in the case of asking for the divorce through the court, she has a right to
maintenance, But | think thers is a confusion in the shariah law about what is khula, and
what is divorce, and what 1s "asking for' a divorce, and what is the delegated right of
divorce.

Resource Person (3): The word “khiu/' 15 not used anywhere in the Qurian in
relation tc divorce except in one instance when Moses iz asked to remove his
shoes when he approaches the burning fire. Further there is no separate word
that is used in the Qur'an to distinguish or set apart a different kind of a divorce
for a man and a different kind of a divorce for a woman. The divorce for a man and
the divorce for a woman stand the same. Now, what jurisprudence has done is to make
these distinquishing factors about giving away a part of your mehr, giving away part of
your money, etc. But the Qur'an does not speak of it this way.

Resource Persen (1) The entire avat 2:241 [see p. 122] doesn't gualify the period or
whatever, it just says for divorced women.

Participant: In Malaysia we may have a problem. According to Imam Shafi - the school
operating in Indonesia and Malaysia - if a woman asks for a divorce, meaning shie asks
for khula, she's not entitied to maintenance. But in fact, we've adepted the Maiiki school
m Malaysia just fo overcome this particular Shafei interpretation. The problem is
sometimes the husband knows this, although ke s at fault, and he refuses fo give her a
tafag. he just puts her on this siring, she's neither here nor there. 5he has no choice but
to ask for a divorce by redemption because that is the only way to get a divorce. One
solution is what Singapore has done: the court calls beth parties and if the court sees
the husband is at fauit. the court will compel the hushand tc pronounce falag so that the
woman is entitled to maintenance in any case. But maybe in Indenesia because it's such
a big country and women have no access to the courts, it's really a problem.

Chair: Az a Pakistani woman, | think this is an area where a lot of work nesds to be
done becaus¢ the courts and the laws in Pakistan do not recognize long-term
maintenance of divorced women. If's simply been interpreted to mean during the period
of iddat which at the most, is hardily three months or maybe until the baby is delivered. |
think this was the crux of the matter in the Shahbanc case in the Indian courts, where
the woman said, "Well, I'm entitled to maintenance”, and the courts interpreted it
differently.

Let's make it clear that mehr s a totally different thing which has nothing to do with
maintenance. Mehr is a consideration for the marriage contract. Now, when the
marriage contract ends, maintenance shouid begin because this was a clear verse of
the Qur'an which says that “for diverced women there is maintenance' .. and it should
be equitable maintenance. What | don't understand is how come there has been no
legislation to that effect, and the ¢ourts are not taking it into consideration? There has
been no case where the judge has handed down a judgement for mainienance for a
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divorced woman (28}
Participant: Whrat is the iegai position and what is the Quranic position?

Participant: The transiations in the information kit handed out to us at the beginning of
this workshop are ali different (28) Ore says, "According to what is fair " but another s
"and for divorced women arovision must be made according o usage. This s a duty on
those who guard against evil”, and "on a reascnatle scale " Maududi translates it simply
by saying "in accordance with the known fair standard,” and then in ancther transiation
it's "according to local usage or custom usage..." So the word used is differert in gvery
transiation and I'd like to know what most closely. in Arabic, the word means.

Resource Person {1): The word is "bif ma'ruif which means 'that which is good'.

Resource Person {2): The word 'bif ma’-ruufl is derived frorm the word {o know' and is
used gquite frequerdly in the Qur'an with regard to certain things perfaining 1o usage
because what actually happens is bif ma~ruuf, e that which s known'. In olher
words, the Quran places a certain emphasis on the conscience as weall, and congcience
15 contextualized to what is within a cullural context. if you are within a culturai context
where it is known that for the sake of goed, fair or equitable survival that you need to
have x ameunt of dollars to do that, then for the person to rot pay that which is tair and
krnown and good within that context is not bil ma'-ruid. So it 15 @ word that is flexible and
that's why you find people saying things lke customary’, or something like that,
becausz all of these things come Into play. If you just say, | am giving this out of the
goodness of my heart, for example, & presupposes that you, as an individual, can
predetermine what s known within a centext, t¢ be just and good and fair. Therefore,
there is a certain standard that has to be met but it s not the same from one context to
the next. They reflect a kind of cultural variance and they also reflect what we call a
standard of living, what you're used to, this kind of thing.

Consequently, you can't say, "Well, this man down the street from me who is very
poor, divorced his wife and he gave her a mala’a of enly Rs. 125 per year because this
man only makes Rs. 500 per year. 3o here | am making Rs. 300,000 per yaar but | wanl
to give the same amount.” The ideas behind what people say is "known and fai' is
important because If you were o lake situations like this to court then they can decide,
based on certain scales and standards and the like, what is in fact fair, what is in fact
good, what is, in fact, within the classification of bii ma’-ruuf.

Resource Person {1): Lel's take a hypothetical situation. Supposing thal there is a
community in which the systematic oppression of womer is a custom. Let's just assume
that all women can live under Rs. 1256 or whatever. | think that the reference (¢ bilma’-
rutfas well as further in the gyat, where it says "That is the duty of the rightecus,’ it's hot
onily that this is considered good within this historicai commuriity, but it is also with

28 in January 1995, two Bangladesh High Court judges overriled a neany 100-year old precedent
astabiishing that the wife i only entitied t¢ post-divorce mainterance during iddal, and ruled that
after divorce a husband is bound o maintain his ex wife on a reasonable scale until she
remarries.

29 See An Information Kif. Wormien in the Quran {Quranic Interprelation by Women Meeting).
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reference to some transcendental norm which is whal God wants. Why else s there 3
reference here to tagwaa? it's not iust what is recognised as good in this community but
there is a normative notion of goodness,

Resource Person {2} Surah Al Bacarah (2): verse 236 is more explicit

Surah Al Bagarah (2): verse 236

There is no blame on vou [.aa junaaha ‘alaykurn "in g3 28 ¥ G v e el
s 15 k E & ! Jh : } 9‘ - "/ ' !,) Pt
If ve divorce women Sl TN ,ij A\a&bu - CL-»N
Ve divorce women tallagiumun-nisaza- & maa
Ay . ; . ,, ’s‘&gfa”“"/?’ et
Before consummation lam tamassuu-hunna "aw ”l] T )“.‘. _)3 2/ 2
(O the fixation of their oo : > @ 08 } "‘
P M A taf-rizuu lahunna fariizah. >
dower. ol ‘ ‘i ,MJL,\;, m A
A Wa matti- “uu-hunoa g}‘iﬂ@w

But bestow on them

(A suitahle pift),

The wealihy

According to his means,
And the poor

‘alaimuusi- i B y;l.w-

gadarulivu wa “alalimuqtiri
gadaruh Matas- ‘am-
bil-ma ‘ruuii : Iag-~gan

According to his means - ‘alal-Muhsiniin.
A gift ol reasonable amount

Is due from those

Who wish to do the right

thing.

The words used in these last three lines are "mafag-am-bi-ma-rugf and
‘muhsinin’. S0 you do have a reileration of a certain type of moral character, but you
also have a specification of the paramsters of appropriateness, This ma-ruuf is
approximate 1 different types of context, so s not a singie thing, you can't say that bi-
ma -ruuf always means Rs.125.

Participant: What does it mean, fagwaa or ma-reuf? It means that this 1s the context of
social justice for Muslims. That's why the word is flexible for the time it will be practised.
So this word 1s a micre flexible word for the meaning of social juslice

Participant: What youre talking about is the context and therefore it should be
according tc what is happerning and the person's means of earning and standarg of
living, etc. But when you talk about "usage’, it just gets reduced te traditionally they've
gotten Rs. 100 about 50 years ago, then this will be transiated in legal terms today to
mean thay shiould only get Rs. 100. This is really a distortion.

Participant: | have a bit of clarification too because in the Sri Lankan context

maintenance is provided for one year, an aot that | feel flows from Surah Al Bagarah (2):
verse 240, although that's for the widow
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Those of vou

Who dic and leave widows
Should bequeath

For their widows

A year’s maintenance
And residence;

But if they leave

{The residence),

There 18 no blamc on you
I'or what they do

With themselves
Provided it is reasonable
And Allah is Exalted in
Power, Wisc,

Surah Al Bagarah (2): verse 240

Wallazitna yutawaffawna
minkunm wa yazaruuna

‘azwaa-janw-was iyvyatalii-

‘azwaajihim-niatta- ‘an
“tlal-hawli gayra ikh-

raaj. Fa-'in kharajna falaa

junaaha “alaykum fit maa
fa- ‘alna fiii "affusihinna
mim-ma ‘-ruuf. Wallashu
‘Aziizun-Hakiim.
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 Chair: Is there any provision in any of your respective countries regarding continued
maintenance of a divorced woman?

Participant: This is in the case of a widow, but it's alsc applied in the case of divarce for
one year.

Resource Person (3): In Indig, the woman gets maintenance for the rast of her life, net
under Muslim law but under the general civil law.

Resource Person (1): A Muslim woman?

Fesource Person (3):. A Muslim woman, of course. FPlease note there are two things
here thal come to my mind. One is that there has been case precedent in India when a
woman was granted maintenance in the judgement by .Justice Krishna Aya. Justice
Chanderchot created this problem of Shahbano because it was not simply a case of
maintenpange. in the earlier case of Faziui Bibi, Justice Krishna Aya had seen {o it that
two Musiim women, who had come to him for maintenance, were granted maintenance
for life. In the Shahbano case, ine Muslims objected o .Justice Chanderchot's
judgement, more hecause they felt he was trying to bring abeout a uniform civii code.
Also his judgement was feil to be very cbiectionable because he spoke of the Prophet
Muhammad as a person who discarded women, who iooked down upon women. And, in
the judgement, he said there should be one uniform civii code for the country, e, that
the Mushim law shouid completely be overturned, and somewhere in between hs
referred (o Yusuf Ali's translation and said that woman should get maintenance. FPeople
ke us thought that Shahbano should gst maintenance because the peculiarity of her
case was that her husband had two wives, both cousins, Shahbano happened to be a
chacha’'s (paternal uncle's) daughter and the cther was a mamoc’s {maternal uncle's)
daughter. They were both living in the same house and both had children. Vvhen
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Shahbano left, she asked for a very smali amount of money which the Indere High Court
gave. The judgement was given in favour of Shahbane, not against. He granted her
maintenance of Rs. 172 per month, if | remember correctly. When the case was taken to
the Supreme Court and the judgement was again given in favour of Shahbano, it was
she who, under pressure from the Mushm community, said "Now | dont want this
money."

Participant: In the judgement of Krishna Aya I'm not sure whether it was based on any
Islamic principles and | think what we are discussing here, are cases of islam and
Muslims.

Resource Person (2): Divorce 1s not my forte but in the context of the particular verse
we're discussing, and all the things about no negative attitude towards divorce (" either
retain them in kindness or release them in kindness' and the like), it is very interesting
that this entire set of about 20 verses discusses a number of things with regard to the
position of women and orphans, husbands, wives, widows and the like. in other words,
there's a whole section regarding what happens when a marriage does not remain
intact. .
There is something here about widows. I'm surprised that none of you tock issue
with the fact that you give the widow provision for one year. it's like saying, after death,
it's okay to provide for the widow, but it's not okay to do so for divorced women. Bil-ma'
ruuf comes in again and again. This is one of the things | did consider with regard to the
other issues in the Qur'an and how it needs to be looked at. There is sometimes the
tendency to take everything and then, literaily, place it onto other situations rather than
understand what types of practices were going on at that time. We are discussing how
fong this maintenance should be What's interesting is the Qur'an also says something
about "Don't keep them back from marrying other pecple.” This is said in more than one
verse Now, we know that in the society of Arab men (and they feel very strongly about
sexual prowess and this all kind of stuff) the whole idea and nature of the protection of
women came from this perception of sex roles and the like. The whole literature or
poetry that precedes istam, reflects this. They never wrote a Kama Suira but they had a
Perfumed Garden, and the Qur'an actually discusses cerain things with a clear
indication that women just didn't hang around unmarried for long periods of time.

When that context changes; when women are being divorced and remain unmarried
for the rest of their lives, or when they become widowed and they don't get married
within one year, what happens? Are we trying to say that the provisions that were made
within these short confines of time are in facl the laws which we wish fo transpose into
the modern context, where your life expectancy is much ionger. where you may remain
divorced for many, many years? Or are we trying, again, to extract cerain principles that
are adaptable to a mulliplicity of life expeciancies, lengths of divorce and the like? |
confess this is nct my area I'm only locking at the verses that are here and their
proximity to each other, there are 30 many ayaaf that say: don't prevent her from
marrying someone else, don't contract a marriage when a person is pregnant... The
whole idea of, "I'm not going to be with you, I'm going to be with somebody else” is very
clear in this text. We should not therefore transpose the explicit lengths of time ang the
like to the modern context. 5o, in my opinion you can get lifelong maintenance.

Resourece Person {2): | have no definile conclusions, bul the two things that occurred 1o
me as | was looking at these verses was: the verse that says for ‘the widow mataa-
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‘an ‘flal-hawiif . that to give mataa-an or this begueathment or this amount “ifal-hiawfif
may not meaan “give it only for one year and that's it in total’. It may mean “give a vearly
amouint’ and this would nead to be looked at further with regard 1o now the hawil, Yal-
awiif functions in grammar

The other point is that 20 verses surrounding this particular section, say somewhere
between 2:225 and 240 ar 245, have a number of indications that the prevalent practice
was one of remarriage guite frequently and quite quickly. When you don't have people
remarrying so quickly and you have a longer life expectancy, then perhaps some of the
restrictions that are given for time are not meant to be universally binding for the rest of
eternity, but they are culturally particular and can be. therefore, reinterpreted in a new
cultural context and in new time-spans.

Farticipant: it suddenly struck me that the whole purpose of iddat is to establish
parenthood, to establish the father's identity. in fact now, in the current age, we don't
have to wait three months to find out if you're pregnant. You can do it within the first four
weeks. Is it not possible to work on this aspect also: if the purpose is t¢ establish
whether or not she's pregnant, could it not be argued that orice you found oui you're not
pregrant, then the pariod of iddat should be reduced?

Resource Persen (2): The Quran talks about reconciliation also, and iddat is related to
that.

Chair: If you lock at the process of talag-i-ihzaan, that's one pronouncement foliowed by
abstinence from sexual intercourse for the entire period of iddat, which means that you
still have a chance of coming back, number one. [see 2:228 on p. 90 above]

Number two, this thing about determining parentage: I'm not sure this is the only
reason behind iddat. The period of iddat following the death of a spouse, is also to give
you a ittle bit of time to kind of setlle down, to relax over things and not 1o be rushed
into another marriage immediately. | know of a very young widow, she had only been
married one year. Her husband died in an accident, and she had this 13-day olg
daughter. tarlier, the brother-in-law had registered 3 whole amount of property in the
name of this brother who suddenly died and the whole family was iiterally at the widow
to hurry up and marry this older brother-in-law who already had a whole number of
children. The cnly respite that she had was this period of jddat of four months and ten
days where she could have a bit of a breathing space. Eventually she was bullied into
martying the older brother but what I'm trying to say is that the raticnale behind the
period of iddat may not simply be the determining of parentage.

Participant: | have a slight preblem with that. If the purpose is recorciliation then surely
the period has {o be before the divorce becomes final but the iddaf is after the divorce
becomes final. Right? If it's not final then there's something | have not understood.

Resource Person (1): Modern secular law is that the judge may pronounce a divorce
today but it's different in different states. It might not be final till & year frem now...

Participant: The probiem is that f the purpose is reconciliation principally, why is that

restriction not placed on the man? Because if he is going to get himse!f married withir
that periad, it's not going to help reconciliation with him at ali.
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Chair: He cannot get married. Maybe it's wishful thinking on my part but can | give an
example? Z has got four wives, A, B, C, D and now wants io marry E. Okay, he's
divorcing one and he wants to marry a fourth one... His marriage with the fourth wife 1s

not vatid until the iddat of the other one. .

Particizant: He has one wife and he can marry another three wives at the time, at least
in my couniry. At the time of iddat he even nas the right to get the one he just divorced
back or not. So, if he doesnt want her at all, and he has three wives and this is the
fourth one, he can get a new fourth one during the ex-fourth wife's iddat period hecause
he's frished with her since it is he who has the right {o get her back or not, ot she

Participant: In Singaopore this s the gadi's discretion and this is where we have tc train
our qadis to realize the realities of the situation. What gadis have done in Singapore,
though not in Malaysia, is 1o hold on to the divorce cerlificate until the particular wife's
mairtenance and everything have been settled, and rormally the gadi says, "Look, you
have had one preblem with one wife and you want to marry again? No, you settle that
one first and then when we know your obligations have been fulfilled, etc. " Because,
they're only one little siate, with one poilicy this is new it's done. But not in Malaysia
whera in so many states you can carry on and marry thres other wives.

Participani: There are two kinds of /ddat, one for a widow and one for a divorces. For
the widow it's also prescribed that you must stay a certain period in iddat. The religious
atthorities telt us even if she's not fertile this 1ddal is prescrined. For the divorce in Sr
Lankan law, iddat is after the third and final {alag and there's no reconciliation afterwards
and this is actuaily only meant tc see whether she's pregnant bul applies even to the
person whe's not feritie or not menstruating. it's net. in facl, related to paternity.

Resocurce Person {1): Thers are five possikiities in terms of areas in which you can
have laws. Firstly there are Glur'anic injunctions which make positive statements about
‘do this' or “don't do this' Secondly, the Qur'an makes a recommendaticn which s not a
farz, which is not required but highly recommended: God likes peopie to be truthiul and
honest and just and so on. Thirdly, there are things that God prohibits: "haram’. Then
there are things that are not forbidden, but they are not liked by God: ‘makroo'. And
finally there is the fifth area that is in the middie, about which there i3 no pronouncement
in the Qur'an either way. That is the only area in which there is roora for human
legisiation in Islam. Now the Qur'an says “provide for a widow for one year'. and then
what happens after that? Since the Curan says nothing about that, that is precisely an
area for jtthad or ijma. In fact, any area cn which the Qur'an says nothing i1s the sams:
we could identify those areas about which the Qur'an iz silent. it doesn't mean that there
is a negative pronouncement, it just means that's the area in which we nesd to do
iffihad.
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Participant: Surah Al Nisa (4): 129, which talks about equality and says you can't treat
alt of your wives equal, seems to contradict Surah Al Nisa (4): verse 3.

Surah Al Nisa (4): 129

Ye are never able _ Wa laf-tastatii- ‘uou "an-ta r?’”) ‘iﬂn ,,, -.-”T 45" X 'V

To be fair and just ‘-diluu baynan-nisaaa-"i

As between wormen, : . ; T A A AT ;L; i
wa law harastum falaa d 5&.&»\\5 Oé e

Evenifitis

Your ardent desire:

But turn not away

(From a woman) altogcther.
So as to leave her (as it were)  ® © tatlaquu fa -
Hanging (in the air). innallaaha kaana

If ye come to a friendly Gafuurar-Rahiimaa.

tamitlou kullal-mavli ,9,, \m-{ ’E{" q,u,.,
(ataza-ruuhaa kal-mu- ()"’
“allagah. Wa "in tuslihuu

Understanding, and practise
Sclf-restraint. Allah is
Oft-Torgiving. Most
Mererful.

Resource Person (1): An important observation: the context of this verse is the care of
orphans. if you think about it, this is the only place in the Qur'an where permission was
given to men to marry more than one wife: § was in the context of orphans. If a man
marries a woman off the street, how does it help the orphan? It doesn't. The implicaticn
here is that the women that you marry would have to be related tc the orphans, ie
guardians or widows related to the orphans. The text is clear. Only one country (Algeria
or Tunisia) has interpreted this verse in that context. Elsewhere the context of the verse
has been simply ignored.

There are two conditions specified here; one is a prior condition that the context is
the care cf orphans. The subsequent condition comes after that i.e. if you fear that you
shall not be able to deal justly with them, then marry only one. Therg is, then, this
requirement of doing justice and we know from many historical sources as well as
ahadith, etc, that justice was not only econamic justice, but justice in terms of your time,
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{2) To orphans restore their
property

{When they reach their age),
Nor substitute (your)
worthless things

For {their) good ones; and
devour not

‘Their substance (by maixing it
up)

With your own, For this 1s
Indeed a great sin.

(3) if ye fear that ye shall not
Be able to deal justiy

With the orphans,

Marry women of your
choice,

Two, or three, or four.

But if ye fear ye shall not

Be able to deal justly {with
them),

Then only one, or (a captive}
That your right hands
pOSsess.

That will be more suitable,
To prevent you

From doing injustice.

Surah Al Nisa (4): verses 2 -3

(2} Wa "aatul - yataamaaa

‘am-waalahum wa laa

tatabadda-lul - khabiisa bif

- tayytb. Wa laa ta” -
kuloun "amwaala-hum
“ilaas ta’ ~kuluwm

“amwaanla-hum “ilaaa

“amwaalikum. "Tnnahuu
kaana huubafi - kabiiraa,

(3) Wa 'in khiftum "allaa
tug-situn fil-yataamaa fafi
- kihuu maa taaba lak

U -minan-nisaaa-'i
masnaa wa sulaagsa wa
rubaa ‘. Fa-'in khiftum
‘allaa ta’-diluu fawaa -
hidatan "aw maa malakat
‘aymaanukum. Zaalika
‘adnaaa "allaa ta- “uu-luu.

&;g@’m | 'WWH;J‘;
KPS,

-

@Xét’,;i 1Y
I;QLL(.;MU! RN s

‘;)SCKEQ}M T::Ji ’“”; (V4"
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®‘_>3 ey i } ;Tc.)d;

your interest, and your care, etc. It was very comprehensive Polygamy is not required,
it is not recommended. it 1s only allowed in very exceptional circumstances.

This ayat, if | remember correctly, was revealed after the Battie of Chad: a lot of
men had been killed and there was a great social problem cof there being a lot of women
and dependent children.

The context of 4:129 is totally different. The GQur'an is always dealing with two

levels: one is sething forth the ideals which pertain from this time forward: the other is
dealing with the exisiing situation. The second verse relates to the existing situation.
What if a man already has 150 wives, does it make sense to say you can only have four
wives? It doesn't, so the second verse is addressed to those other people who already
had many wives. It's quite clear. The verse goes on to say "Ye are never able to be fair
and just as between women, even if it is your ardent desire: but run not away {from a
woman)} altogether, 50 as to leave her (as it werejhanging (in the air). If ye come to a
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triendly understanding, and practise self-restraint, Allah is Oft-Forgiving, Most Merciful”,
in ather words: even if you have 150 wives and you can't be absolutely just, at least try
to be equitable. i's a totaily different context.

Participant; The juristic ogpinion is "and yet you can never be fair to women'. They've
understood this point and legitimizad this, but they have added you can be fair in terms
of material needs, bui you can never be fair in terms of love and affection, full stop.
Which means polygamy s interprated as “if he ioves his other spouse belter, that is
quite okay so long as he gives each cne house and, this and this'.

But there is also a hadith which says that if you love ong wife more than the other,
in the Hereafter your body will be unbalanced which seems to say you cannol de that
sither, you cannot be unfair in terms of love and affection either. if you can be unfair in
terms of love and affection, surely this affects the material things you uive to your
ghouses, and therefore the aval must mean, vou must be fair in ali, even love and
affection.

By taking this into consideration, by saying 4,129 actually means yGiu can never be
fair in anything, even love and affection, Tunisia has said poiygamy is veid. There's only
monagamy. In some other couniries, they say monogamy is the rule, polygamy s the
exception and you have to prove certain reguireiments,

Age at marriage

Participant: | have just heard sbaout early marriage which is now quite caommon in
Algeria involving a girl of age 2, 10, or 11, or whatever, They say ii's "islamic’ because
Aisha aisc got mairied at this same age. This leads alsc to the fact that in the family iaw
in Budan they also said the age of marriage for women is from 14 onwards, which is
alsc child marriage. 1 don't know if there is any justification for that besides the view that
Aisha alsc got married at some similar age.

Resource Person {1): Research on the subject of Bibi Aisha's age at the time she
married exists and there is 2 lot of evidence which shows she was not 9 or 7 or 11 hut
that she was closer (o being 20 or somsthing. This was again a deliberate confusion. In
those days you didr't have birth records and this whele myth of Aisha being a chiid is
based on a certain hadith which says the Prophet used to play with her and carry her on
nis shoulders and all that. But just think of i Aisha is the woman asbout whom the
Prophet saig, "Learn half the deen {religion) from me and half from her". She becamz a
great alim (scholar) which she hardly could have done if she was 15 or 16 vears old
when he died. That is a mytn that was concocted in order to justify chiid marriages.

Resource Person {3): Regarding the age of Aisha, Ghulam Ahmed Pervez cams out
with the discovery that her age was round abeut 28 [when she married] and he used
contemporary sources, of people whe were her neighbours and the daughter. The book
F'came across is written in Urdu and there is this evidence he presents. Becondly, if she
was married at the age of 7, she was married in the year of Migration, and that means
that 13 years eiapsed [by the time the Proohet diec) and so what would have been her
maximum age by when she nad taken so much of the Qur'an in? it wouidn't really be
pessinle.
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Participant: We have 434, which we discussed in soma depth. There are also all the
ather ayaat, some of which have been discussed some at some iength, some only
touched upon. Some we came 1o a conclusion on and some we have not. They've just
been raised zs something that needs to be investigated further. We have aiso
mentioned from time to time the various practices and laws which are said to be Muslim,
which are Muslim in the sensge that it seems that the whole Muslim world accepts them
but which are definitely not Qur'anic, e.g. not allowing Muslim women {6 marry non-
Muslim men. 8o in cases like this, we would also have to identify from within Muslim
iurisprudence the sources that have been used to say a certain practice is "islamic’.

The question of jithad was alsc raised. Earlier, the need o develop an ethical
framework was voiced. On customary versus Muslim versus codified laws, it's important
for us io coliect these so that we add to our knowledge and experience of the
differences that exist.

Finally, what we have not yet managed to talk about specifically, but which at least
we should try and think about is the current trends of codifying laws. We have attempts
to unify faws in the South East Asia context, in the Arabic countries to have the Pan-
Arabic laws, and an attempt right across the African continent. These are some of the
trends taking place. We are very concerned that if these are unified, then this diversity,
which allows us to see that many practices are not “Islamic’, will also disappear. Then
we will all believe in just one monoiithic Islamic culiure or the Muslim way of being which
| doni't think will necessarily be in our favour.
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Participant: The women in the network have found ayaat other than 4:34 that have
perhaps created controversies in male-female dynamics in Islam. The session is cpen in
the sense that if any participant feels that there are any other ayaaf that we should
discuss then please feel free to contribute to the discussion.

Participant: Let us put in the numbers: We have Surah Al Nisa (4): varses 1 [creation],
3 [pelygamy], 8 & 10 [guardianship of orphans], 11 [inhenitance], 19 [treatment of
women], 24-25 Imarriage], 35 [marital disputes], 127-128 [treatment of wives], 176
linheritance]. We also have Surah Al tmiran (3): verses 36 [female children], 195 [gender
parity], Surah Al Zukhruf (43): verse 16 [scn preference]; Surah Al Nur (24): verses 30-
31 & 60 [modesty]; Surah Al Ahzab (33} versas 35 {gender pariiy] 42-50 & 52 [matriage
and divorce], 53-55 [modesty], 58 [gender parity]; Surah Fatir (35): verse 11 [creation].

| think these are most of the ayaat which are relevant to the status of women. But |
think the important one is Surah Al Nisa (4): verse 11 about inheritance.

Participant: Do you want {o look at the criginal text in Arabic and then proceed from
there because there are so many translations?

Resource Person {1}; The problem with this verse is not the transiation, because all the
translations say the same things. This is a very clear verse. It has no similes, no
metaphiors, nothing problematic,

What is problematic here, first of.all, is that people keep making the statement that
the share of a man is twice that of a woman. This is quite wrong. Because it is only the
share of the son which is twice that of a daughter; not of all men and all women. This is
the first thing that comes out of this verse: the share of the father and the mother is
exactly the same; the share of the brother and sister is exactly the same. They, too. are
women and mean. So the difference is only with respect to the son.

I want to point out something else which is vary seidam noticed: when you read on,
it says: “for the parents, a sixth share of the inheritance to each, if the deceased left
children.." here the mother and the father each gels a sixth. The verse continues: "if
there are no children, and the parents are the (only) heirs, the mother has a third”. One
third is twice as much as one sixth, so if a person leaves no children the mother gets
twice that the father's share. This is in the text though it is never pointed out. In other
words, there is a context in which & woman gets twice the share of her male pariner
Whereas the son gets twice the share of the daughter, the mother gets twice the share
of the father,

This verse and scme other verses and a iot of ahadith are quoted to show that
women are inferior 1o men by saying "Well, your share is half that of a2 man". The first
noint is this is not true. There is only one context in which the share of the woman is less
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Allah (thus) dircets you
As regards vour children’s
{Inheritance): to the male,
A portion equal to that

Of two females. 1f only
Daughters, two or more,
Thetr share 13 two-thieds
(f the inheritance;

If only one, her share,

is a half.

For parcents, a sixth share
Of the inheritance 1o cach,
If the deceasced left children;
If no children, and the
parents

Are the (only) heirs, the
mother

Has a thivd: if the deceased
1.cft brothers (or sisters}
The mother has a sixth.
{The distribution in all cascs
Is) after the payment

Of legacies and debts,

Y¢ kKnow not whether
Your parents or your
children

Arc ncarest o vou

In henefit. These are
Settled portions ordained
3y Allah: and Allah is
AU—]\_.’FI\O\-\’I_J\Q, All-Wise.

Surah Al Nisa (4): verse 11

Yuusii-kumullaahu fii
‘aw-laadikum : lizzakari
miglue has-zil-"ufisa - yayn
: fa-"in-kunna nisaaa - an-
fawgas-natayin fala-hunna
sulugaa maa tarak ; wa 'in
- kaanat waahidatah - fala-
han-nisf Wali - aba-
wayhi likulli waahidim-
mn humas-sudusu mimaa
taraka ‘in-kaana lahu
walad ; ta-"illam
yvakullahuu waladufiw-wa-
risgahuun “abawaahu fali-
‘um-mihis - sulug ; fa -'in -
kaana lahuuu “ikh-watun-
fali- ummi-his-sudusu
mim-ba *-di wa-siy-yatify-
vuusii bihaaa "aw davn.

' Aabaaa- ukum, wa
‘abnaaa- ukum laa tadruna
“ayyuhum “agrabu lakum
naf- ‘aa. Farii-zatam-
minallaah; ‘innallaaha
kaana ‘Aliiman Hakiimaa.
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than the man and that is the daughter. You cannot show the inferiority of women to men

through this.

The only problem that remains

is why tha share of the son is twice that of the

daughter it does not refer to women and men but is in the context of the children.

Participant:

Resource Person (6}

My problem is with respect to where 4:11 says:

The first five lines of Surah Al Nisa (4). verse 12 also need {0 be discussed.

“if only

daughters, two or more, their share is two-thirds of the inheritance:; if only oné, her share
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In what vour wives leave,
Your share 18 a haif,

If they leave no child,

Rur if they leave a ¢hild,
Y got a tourth: alfter
payment

Of legacies and debts,

In what ve leave,

Their share is a fourth,
iye leave no child;

But if ye leave a child,
They gel an eighth; after
pavment of legacies and
dehts.

If the man or woman
Whose inleritance is in
menllo“,

Has left neither ascendants
nor descendants,

PRt has fell & brother

Or a sister, cach one of the
two

(yets a sixth; but if more
Than two., they share 1n a
third;

After payment of legacies
And debts: so thal no loss
Is caused (to anyonce).

Thus is it ordained by Allah;

And Allah is All-Knowing,
Most Ferbearing.

Surah Al Nisa (4}: verse 12

Wa laxum nisfu maa
taraka “azwaa-jukum
‘illam-vakulla-huuna
walad; {a- “in-kaana
lahunna waladum -
falakimur-rubu- ‘u
miminaa tarakna mim-ba
‘-di Wa-siyvaliny-vuusiina
bihaaa “aw davn. Wa
lahun-nar-rubu- ‘u
mimmaa taraktum “illam-
yakul-lakum walad ; fa-
“ifi-kaana lakum waladun-
fa-lahunnag-sumuny m i
m m a a taraktum-nmim ba
“~di. Wa-sly-vatifi-tuu-
suuna bihaaa ‘aw dayn.
Wa 'ifi-kaana rajuluiiy-
yuu-rasu kalaalatan "a-
wimra-~ atuiiw-wa laluau
“akhun “aw “uvkhtuf - fal: -
kolli waahidirm-min
humas-sudus ; fa-’ii - kaa-
nuun “ak-gara niin zaalika
fa-hum shura-kaaa-"u
fissulusi mim-ba ‘-di Wa-
siyvvatifly-yuu-saa bihaas
‘aw daynin gavra
muzaaatr, Wa-siyyatam-

minal-laah; wallaahu

*Aliimun Ha-iiim.
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is a half". And the way this has been interpreted, which is as follows:

Liriike other

systems, under the islamic legal system, uniil the person dies there are

no heirs, in your lifetime what is yours is yours absolutely. After death you have a chart

of hetrs: sharers,

COo-Sharers,

residuaries, distant kindred and so on. There s a

controversy in these tabies if one compares that of the Fign-e-Jafria and that of the

Hanafis.

This verse has been chalked out in the table of inheritance as meaning there are
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three ciasses of persons who inherit. helrs; resicuanes and agnatic heirs. i's quite
tachnical but my point is that if a man who has only daughters dies, according to this
verse only two-thirds of the estate devolves on these daughters. Thie wife gels onsg
gighth. What remains is 5/24ths of the esiate and this devoives on the maie agnates
who may be nephews, uncles, etc. {.e. males of the family). Thizs is quite 2 substantial
amourit and the emphasis on male agnates therefore lzads o a lot of crime because
some males of the family may kill the sons of another man in the family in order to
inherit this 5/24ths share.

in one case, in 1948 tnere were two brothers: A and B who both had 2 sons each
[see chart helow] In addition A had 2 daughters. B murderad A and A's two sons (ex-81
and ex-52), and was himself later hanged for the cnime. At the deatn of A (in 1954-55)
he left behind a widow (W) and 2 caughters (D1 and D2). But according to the Hanafi
table there were alse B's 2 sons (81 and 32} (his real nephews) who were male
agnates, as residuary heirs. What happens: because she has children, W gets one
gighth. D1 and D2 get 2/3ras between them and the residuary 5/24ihs was to be
awarded to $1 and S2. The High Court hearing the case used the principle of equity,
good conscience and justice to refuse 81 and S2 a share which would have been
tantamount to allowing them to benefit from a crime. But how many judges will take that
decision?

parents
: i

D1 D2 (ex-S1) (2x-52) 31 52

This is where | think we need toc come up with a more just interpretation in terms of
women. For this | am counting on the fact that a reshuffling of the tables was carried out
during the rule of Hazrat Omar and Hazrat All many a time through the principle of
‘proportionate abaterment’ meaning that the Gur'anic shares are proporiionately abated,
in Hazrat Ali's time there was the famous donkey caseg, which | shall tell you ahout.

There are three types of brothers and sisters: full; uterine (of the same mother) and
cosanguine (of the same father). The Caliph Ali carried cut "preportionate abatement' in
the case of this man, A, who was the son of woman B who had 2 more sons © & D by
another hiusband (H2). So A was a uterine brother. Until the time cf Ali, uterine siblings
were not considered full heirs, only cosanguine brothers or sisters were A comiplained
to Ali and said, suppose my father were a donkey (i.e. forget about him} 1 am still my
mother's son Ali then abated the other shares to accommodate A

=1 + B + H2 l
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if, at that time, during the formative phase of lslam, they couid shuffle around the
table of inheritance, why is it that we can't do the same in keeping with present day
conditions. Actuaily it's the customary preoccupation with male dominance and custody
of property which is responsibla for this state of affairs.

Participant: It is my understanding that in the Figh-e-Jafria if there are only daughters
then they are censidered principle heirs. And dees anyone know why this was allowed
when it is not allowed in the Sunni schools?

Resource Person {1): It is very important to keep these two things separate at this
point. One, is what the Qur'an 18 saying and the other is how the iegal schools have
developed. They are by no means the same thing at all. What has just been said
ilustrates the problem: i.e., this is Muslim law, and by definition Muslim law is something
which cught to be flexible since any kind of law is made by human beings. For example,
all this about uterine brothers or this kind of brother or that kind of brother, is not in the
Quranic text and is certainly the inference of various jurists. And certainly all that is
subject to revision. Bui the way that it has developed is that, these schools of figh are
seemingly more fixed than even the Qur'an. And they seem to have taken precedence
over the Qu'an.

Something very important in these two verses: it is repeated not once but three or
four times - these shares, "after payment of legacies and debts'. Elsewhere the Qur'an
says it is the duty of every Musiim tc make a will, which means it is the duty of every
Musiim to think about how to dispose of one's property.

Secondly, debt is what you owe to other people and legacy is when you want to
leave something to somebody. So for instance, if there is a man and he has one
daughter and one son and he knows that, according to the Qur'anic share, the daughter
Is going to get half the share of the son, but he assesses that the daughter's need is far
in excess of the son's, or that the son can take care of himself and the daughter cannct,
there is absolutely nothing against him giving anything he wants to his daughter in the
shape of a "gift' in his lifetime. First, the Qur'an says make a wil; think about the
circumstances, you decide, it is your property. Before the shares are given the legacies
nave to be given, and you can give whatever you want to whoever you want 1t is only if
youl do not make a will, that the Qur'anic shares come in.

Participant: Surah Al Bagarah (2): verses 180-182 specifically say it is your duty to
make a will in such @ manner that is equitable.

Resource Person (6): The whele question of children of predeceased heirs is then not
covered in the Qur'an. They have been completely omitted.

Participant: After death the will is limited to one-third of the property, before that
anything can be gifted.

Participant: Where does the one-third come from?

[discussion but no response]
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(180) It is prescribed,

When death approaches
Any of vou, if he leave
Any goods, that he makes a
bequest

To parents and next of kin.
According to reasonable
usage:

This is due

From the God-fearing.

(181 If anyone changes the
bequest

After hearing it,

The guilt shall be on those
Who make the change.

For Allah hears and knows
(All things).

(182) But if anyone fears
Partiality or wrongdoing
On the part of the testator,
And makes peace between
(The parties concerned),
There is no wrong in him:
For Allah is Oft-Iorgiving,
Most Merciful,

{180) Kutiba *alayvkum
‘izaahazara
“ahadakumul-mawtu "iii-
taraka khay-ranii-
wasiyyatu lil-waalidayni
wat - aqrabiina bil-ma’-
ruuf ; haggan “alal
Muttagiin.

{181) Famam-baddalabhuu
ba ‘-damaa sami- ‘ahuu fa-
‘Innamaaa ‘is-muhuu
‘alallazina yubadd-
diluunah. 'fnnallaaha
Samili- ‘un ‘Aliim.

(182)F amana khaafa
mim-muusin-janafan “aw
“igmaii-fa-as-laha
baynahum falaaa 'isma
‘alayh : “innallaaha
Gafuurur-Rabiim.

Surah Al Bagarah (2): verses 180-182
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Resource Persen (1) The question is of equity. You really can't understand any
Quranic verse unless you put it in the framework of the whole thing, including
inheritance. One of our problems is that we are conditioned into thinking of the family in
the sense of the nuclear family, which is not only a very modern concept it is also a very
artificial concept. The concept of the family was always that of the extended family.

And remember islam was brought in a tribal society where the whole tribe was actually
thought of in terms of family, and the word unimah comes from “‘mother’. The whole urinmah
was considered a family. So actually what the law of inheritance is trying to establish is a
network of relationships. Before Islam, wemen did not réceive any inheritance at all, and in
the West until the 1Sth ceniury and sometimas until the 20th century the women had no
mheritance. So just the fact that a woman as a wife, as a daughter, as a sister, as a widow,
in all these capacities receives inheritance is to he noticed .
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The second thing is that according to the Qur'anic frame of reference, in those
fimes certainly all of the financial responsibility for mainienance rested upon the men.
Therefore the son has twice the share of the daughter because the son is responsible
aiso for his parents and also for all the cther people in the family, which the daughter is
not So in thai case actually she becomes more privileged than him: because she gets
the inheiitance but she does not have any financial obligations. We are looking at it in
the context of those fimes. This i1 certainly cne of the cases where history is very
important and where the spitit of the Quiran had the foilowing purpose: everybody takes
care of everybody. But then what later on happened was that the jurists got hold of it,
and they have taken it in ali sorts of directions and that becomes binding. But the Qur'an
itaelf is vary flexible.

Resource Person {2} 1t 15 inferesting that the Quran actually says specificaily fif-
waalidayini wai-'agrabiina'. "the parents and the relatives'. But it also points out "hif ma-
ruuf: with justice' or “that which i1s knowrn to be justice’, as a matter of fact: “the rights of
thoese who have tagwaa',

is 2:180 saying that it is taking into consideration those members of the family that
were not given explict proportions? Or i3 the verse saying that vou make a
bagueathment and the amount is not determined and that you make this while you are
still living? And this equates tc what we understand as the will. And in fact Pickthall uses
the word "will'.

Does the will from this verse try to include just those people who are explicitly not
excluded from the verses that go inte details (&g 411, 12, 178)? Or does this
pequeathment {ry fo take inte consideration only those peaple who were not mentioned?

Resource Person {6): The problem is that thers are so many aspects included in the
chart of inheritance and also the question of the one-third limit for wills which are taught
to us as basic principies but which are not there at all in these ayaat. There is also the
principle that you cannot will more to ong heir than the others without the orior approval
of the other heirs, where did ithat then come in fram?

Resource Ferson {1): Let us say it did not come from the Qur'an and that you have to
research where it came from. But it is not Qur'anic. It is comimon to the schools so | am
guessing it must be the thinking of those times. The Qur'an is not a text book of law: it is
only providing guidance, and they said "on the basis of this we have to construct a iegal
system”. 5o they did their own thinking. The most unforfunate thing is that it came to be
believed that the fima of the schools of law is binding on all Musiims in all times. This is
singly the mest unfortunate thing that haopensd in Islam, and this is what has to be
broken. What has nappened is that these four schools of law have overtaken the
Quranic vision of society.

Participant: Are we to understand then that a Muslim person can leave & will', and all
that about proportions only comes into operation if a person does not make a “will".

Igenera: agreement]

Resource Person {8): The Muslim Family Laws Ordinance in Pakistan does not make
any provision for the widow of the predeceased son to get any share. Neither do her
children. They are in fact the mest destitute, sc how did that come about ? by using the
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principles of equity and good conscience and jusiice the 1961 Mushm Family Laws
Crdinance in Pakistar at least, does deciare the son as one of the heirs.

Chair: | asked how come ihis has happenad and the answer was that in the Islamic
Arabian context the tribal context, where poiygamy was not bad and where a widow
could remarry without a probiem and the childran just went along with her, perhaps the
widow and the orphans were not so destitute as you find them today.

Participant: | think there were far fewer widows in tribal Arabia of that {ime because
there was no stigma attached to remarriage. This is the case even today, unbike South
Asia. The widow was not as destitute, i.e. they had alternative methods to look after
them then, that we no fonger have today.

Participant: There are actually a number of classical scholars who disagree with the
four schools on the guestion of succession. They have varying opinions. | have heard
that some countries have usad these varying opiniens in their legislation. | would have 1o
fook it up. But, instead of trying to do evervihing afresh, perhaps we need to backtrack
and see whether others have not already done some of the work,

Participant: But they're all men!
[general laughter)

Resource Person (1): Actually | think the position of the Figh-e-Jafria that if there are
only daughters they should inherit the entire estale i1s a good one. But the philosophical,
theological question before us is why should we not go back to the Qur'an. Why should
we have te limit aurselves to having to choose from what is already available,

Participant: | would like to know ahout 4:11: the son will get twice as much as the
daughters. This verse is realiy bothering us in Indonesia, because If we {ry to relate this
verse to 4:34 where the man is the breadwinner, in Indonesia more than 20 per cent of
the breadwinners are women. Also if this imiplies that after her husband's death a
woman is to be looked after by her son, in Indonesian society when the hushand dies
women stay with their daughters nof sons, and then the Indonesian govermnment also
proposed new laws concerning inharitance because for a long time we did not bother
about thrs. In our society the daughter will inheri{ the property, but it doesn't mean she
can do anything with it

Last year the government said custody and inheritance will go under the Shariah
Laws. The government says that if you want to go under the customary laws you can do
that, but slowly the government will force pecple to go under Sharnah Laws. You see
when the government wanted to buy the land from the pecple, the people said, "The
land doas not belong to us it belongs to the family”. Now if they decide fo go under the
Snariah Law, the daughter will have her own, the son will have his own, and they can
sell it very easily. Of course, they have to go under Shariah laws.

Participant: Men made interpretations according to their benefits. That is why we are
now all here. We are trying to break up these interpretations. But we can't reinterpret
everything word for word,; this is the traditional way. We have the philosophical way in
the frame of social justice. So that it means that nobody bothered with this ayat most
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people, if they have one daughter gifi her all the property they have and this is not
haram, because the Qur'an is more flexible, more just | chose this ayat to discuss
because it 15 very relevant to 4:34 that we discussed earlier. Today things are different:
women are no longer maintained by men. But we have to work in the frame of social
justice. It means it is not Aaram if you give vour daughter what you fike of your property.
So we shouid pay attention to the philosophical way of our interpretation.

Participant: | have more and more problems wit: the term we use here: "breadwinner',
in mest peasant seccieties women do work and do get wealth for the family. | think we
are referring not to 'use value’ but "exchange valug'. And | think as feminists we should
object to using breadwinner' in that sense. Women work and they produce. They may
not get money for what they do. Let us be very carefu!l about this concept. Even in the
translation should we use "breadwinner'?

Participant: in this ayaf it is assumed that the property is divisible. it is in terms ¢f cash
or caftle or whatever. But now what we find in our setup is property which is not
divisible. in the sense a person leaves either a house or whatever. Also if the land is so
fragmented then the problem begins of cuitivation. Sa | am questioning if this can be
applied even icday. For instance, how do | divide my house? Can property be divisitble
in this proportion?

Adoption and the guestion of inheritance

Participant: |s there a provision in the Qur'an to provide for adopted children? We havse
a case in Sri Lanka where an adopted child was disinherited. In practice one-third is
given to the adopted child.

Resource Person {1): In this context, the story of Zaid is very interesting. Zaid was
initially a slave who belonged to the Prophet's wife Khadija, but was liberated after the
Prophet's marriage to Khadija. He lived in their household and was more or less like
their adopted son. In fact the convention in Arab society was that if you called anyone
your son, he was treated as If he was your blood son; if you called somebody your
brother he became your bleed brother. And, in that society, those people were regarded
as potential heirs.

The story gets more complicated because it gets tied up to the Prophet's marriage
to Zainab Zainab was the Prophet's cousin, a very beautiful woman of the Qureish tribe.
Since the Prophet was very fond of Zaid, he wanted to reward Zaid by arranging his
marriage to Zainab. Zainab did not wish to marry Zaid But, because of the Prophet's
wish, it did come about it was a very unhappy marriage and Zaid kept going to the
Prophet and crying on his shoulder thai the marriage is not working. We have historical
evidence that the Prophet tried for a very long time ic make this marriage work.
Eventually, it did not work out. in some ways the Prophet felt responsibie for this
marriage because he had been instrumental in bringing # abeut. Finally the only way out
of this misery was that there was a divorce.

The situation now was that because the Prophet had caused Zainab to have this
unsuccessful marriage, once there was a divorce he felt obligated to marry her. And that
happened This story, of course had all sorts of impact. For the orientalists, of course, this .
has been wonderful. There is a beok by a Swedish scholar Tandre, called Moharmmed, the
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Man and bis Faith, which Is extremely sensational. he describes the whole evernt like a 20th
century Hollywood story; it is ternible. This story has been narrated in all sorts of fashions to
portray the Prophet in a negative light. But the historical fact is that this marriage was very
upsetting 1o the Prophet's society: but not because the Prophet married Zainab. There was
unlimited polygamy in that society; he could have marred two hundred women and that
would not have upset anybody. Whai was upsetting was that Zaid was seen in that society
as the Prophet's son, and to marry the divorced wife of a son was something unacceptatle.
And at that time an ayat was revealed that people you adopt by calling thern sons, or
brothers, or whatever, are not your reat sons. They do not inherit from you like your real
sons. You can still give them iegacies, and bequests. This is an ayaf which has an historical
context.

Participant: | would just like to add a little bit. The Prophet Muhammad was most
reluctant to marry Zainab, and an ayat was revealed in the Qur'an ordering him to marry
her and even Zainab and her brothers were reluctant to give her in marriage to the
Prophet, because of the background. After this ayat, then they finally agreed.

Resource Person (1): According to Musiim law there is no adoption in Islam and
therefore there is no adoption recognised in statutory law. So, if | adopt a child and take
it with me to America they will not accept it, because they say this is not statutory law
but customary law, , which is unacceptable. The position generally taken is that there is
no adoption in Islam, which | think is incorrect. it says in the Quran that every child
should be known by the name of its father. We know, in fact, from the Prophet's lifetime
how much emphasis was laid on raising orphans If you take a child and raise it, it is
considerad very meritorious; it is very much recommended. But if you adopt a child it is
a very deliberate act. It doesn't happen by accident, like a real child. Then you are
responsible for providing for it.

Participant: It seems to me that there is a coniradiction between the principle that
everybody should take care of everybody, that we have mutual responsibility and the
fact that the adopted child or the parentless child is now rajected under Muslim faw - but
I would request you to put an "s'" at the end of Muslim law, because in Tunisia we have
adoption on the ground that one shouid take care of orphans. Don't let's say Muslim faw;
that is singular. :

it seems to me that the state has intervened and prevents people from even taking
care of orphans, and says it is forbiddan bacause adoption is forbidden. What used o
happen only twenty-five years ago is that people would say: "This is my son This is my
daughter. They may not inherit, ckay, but stili | am taking care of them.” This doesn't
happen anymore because the state forbids it and you have to go through the state in
order to take care of a child. Take the case of Bangladesh where all these children born
to raped women were all abandoned, which seems highly unislamic from all that has just
been said previously.

One last point. it seems the Qur'an says oniy that the child shouldn't have the name
of the adopted parents and shouldn't inkerit, but does not prohibit adoption as such. The
first thing is said o prevent incest, because if you give your name to the child then later
this child can marry a biclogical sister without knowing that this is a sister. Now in
maodern times we have records and everything is written down with the father with the
mother; who adopts what. Now this does not seen to be adequate anymore.
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Resource Person {1): Also psychologically; there is a tremendous amount of probiems
with pecpie who don't know where they come from. There are tons of cases showing
that they shouid know.

Participant: Legally speaking, people nows know that they are adopted. The prevantion
of incest which was probably cne of the injunctions doesn'l apply now.

Participant: There is a specific case exactly on this in Saudi Arabia where a brother
and sister, whose parents diverced, ended up marrying each other. They had met many
years later. They had nc idea who they were, so they got married. The question that
was asked of the gazi was "what do we do now?" post the event. So the fact of
protecting you from incest is a very real thing.

Participant: As regards the children born out of wedlock, they inherit from their
methers, so they have a means of support. This happens in Malaysia. We have
adoption, but it's called “de factc’ and the child continues to bear her/his original name
and inherite from that family, but you have to leok after that child as a2 member of your
family while he is with you.

Participant: That's in some societies, in other Muslim societies; children out of wediock
are simply not recognized. They have no right to be. They have no legal existence. But
they happen and that is a problem.

Participant: About inheritance: we were looking at a document which came from the
United States circulated among Muslims about the necessity for Muslims to make a wiil,
This document clearly said that a non-Muslim spouse cannot inherit nor can they benefit
from the will,

Resource Persen (6): There've been court judgements that have reiterated this law that
& non-Muslim spouse cannot inherit. This classical case which is always guoted, of the
Dhaka High Ceourt, is a case in the early 1850s or 1860s where there was this Hindu
couple and they had children and the Hingu husband converted tc islam and married a
Muslim wife, and had children with her. When he died, the Hindu wife and chiidren
obviously claimed their inhertance and the court said, "No, the inheritance is only going
to be given according te the Muslim personal taw which says that only Muslims can
inherit”. It's not Qur'anic but nevertheless it's considered part of the statutes on Muslim
law. Just like we need other reforms, we have to guote the relevant avaaf on inheritance
and paraphrase them in a more coherent manner.

Resource Person (1): Talking about inheritance of the wife, the Qur'an is not gualifying

that the wife is Muslim or whatever, it's iust says "wife’. It doesn't say that they can't
irsherit,
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Resource Person {1): One of the points of discussion that came up is that there is a
gereral understanding that it is all right for a Musiim man to marry a girl from the Jewish
or Christian tradition but it's not afl right for a Muslim woman to do that. if's an extremely
important issue now in many Musiim societies, and | would like to pul this issue on the
tabie.

Participant: When a marriage takes place between a Muslim man and a Christian or
Jewish woman, at ieast n some codified legal systems, his wife doss not inherit
anythinig frem his property and furthermore he is not allowed to will anything to his wife
either.

Chair: That's the case in Pakistan. There was a recenl case of a British naticnal married
1o a Pakistani man. Therg's no preblem of a divorce or anything, but this woman has
been told that she's not going to inherit anything. She asked me how she could get
arcund this law. And her question was, "Why? if it's a valid marriage, if it's recogrized
under Muslim iaw because I'm a Kjfabia (she wag a Christian). Under the Muslim
perscnal laws why should i be debarred from inheritance?"

Resource Person (31 Under the present Shia law this is not a recognized marriage. I'm
not talking about the Islamic law, mind you, I'm taiking about the distinctions Shias and
Sunnis make on this peint. The Shias accept a Kitabig only in the form of 3 muta’'a. And
a mufa'a woman does not inherit, whereas a wife does. If he is not a Shia man this is
the first time 'm hearing that any Kitabia should have any trouble. As a matter of fact
gven in the reverse context, a Muslim worman can marry a non-Muslim man. | don't think
there's any ban against it anywhere - not that | have come across. Mayhe it has
escaped my notice but there's no verse that prohibiis a marriage of a Muslim woman to
a non-pMushm man.

Participant: Surah Al Bagarah (2} verse 221 refers to both men and women equally
that you are not to marry mushirtk men or women. '

If yvou Inok at the text now, [ want 1o say something that | think is vary fundamental in
understanding this and some other issues: there are specific words in the Quran for
Jews and for Christians. The Jews are referred to most of the time by two words. The
most common name for referring to the Jews is Bani Israel (Baniii-'israaa-iifa) and
sometimes as Yahud. The reference to Christians is as Masaaraa, from Nazareth'
because Jesus came from Nazareth, So there are specific words for the Jews and the
Christians. But there are three other terms which are used very often in the Quran:
“kafirut | kaficin's Tmagnaafikun’ | munaatkiin', and mushrikint | mushriking'. Because
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Do not marry

Unbeclieving women

Untii they believe:

A slave women who believes
{5 better than an unbelieving
worman.

Even though she allure you.
Nor marry (your girls)

To unbelicvers until

They believe:

A man slave who believes
Is better than an unbeliever
Fven though he allure you.
Unbelievers do (but)
Beckon you to the fire.

But Allah beckones by His
Grace

To the Garden (of Bliss)
And forgiveness,

And makes His Signs

Clear to mankind:

That they may

Receive adminition.

Surah Al Bagarah (2): verse 221

Wa laa tafikihul-
mushrikaati hattaa yu' -
minn : wa l a - "amatum -
mu’ - minatun kKhayrum-
mim - mushrikatinw-wa
law "a ‘-jabat-kum. Wa laa
tunikihul - mushriksina
hattaa yu'-minuu: wa la-
‘abdum-mu -minun-
khayrum-mim-mushrikinw
- wa faw "a’ - jabakum.
‘Ulaaa- "1ka yad - *uuna
“1lan-Naar. Wallaahu vad-
‘uun “ilal-Jannati wal-
mag-firati bi- "iznth, wa
vu-bavyinu “aayaatihii
linnaasi la- "allahum
yatazakkaruun.
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I was interested | have spent several years of research on the Qur'anic treatment of
Ahivl-Kitab, | discovered that in many contexts, the commentators transiate a passage
and say "This refers to the Jews and this refers to the Christians,” but in the actual
Quranic text you have no reference to Jews, or tc Christians: you have words like
“kafirun' or ‘munaafikun’. It's an assumption to say that every time the word “kafiru' is
used it means Jews, or every time the word ‘mushrikun is used it means Christians. it
does not mean that! And in this passage the word that is used in this context is “kafirun
and never in the Qur'an is the word "kafirun' used to refer to Jews and Christians. Never!

This context of inter marriage does not apply 1o Jews and Christians. Sometimes the act
of saying that Jesus is the son of God is referred to as shirk. But | also want to point out that
Christians en masse are not referred to as ‘'mushrigeen’ in the Qur'an because the Quran
pays very high tribute to Christians. It says that they are righleous, they are pious, they are
nearest to the Muslims and so on. The Christian Monastic communities in Arabla were very
highly praised. It's wrong to think (like today's Muslim commentators such as Maududi) alf
Christians are mushrigeen The Qur'an doesn't say that. There is no evidence to argue that
this means Jews and Christians. All these three: Muslims, Jews and Christians are Afti-
Kitab, People of the Book; if they can eat together and they can inter-marry. there is
absoiutely na reason why women cannot inter-marry with them either.
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Resource Person {(3): The mushrik and the Ahiul-Kitab are two different things
altogetner. There is no injunction against the Aalui-Kitab, is what I'm saying. The
injunction is not against a mushrik. A mushrik is someone else.

Participant: A mushrik is not Ahiul-Kitab, which means Christian, Muslim, Jewish, that's all.

Resource Person {2} ‘Mushrik, shares its root word with "shirk’ "to ascribe parthers to
Allan'; one who holds anything equal to Aliah, that's "shirk’,

Participant: | would aiso like to add something o clear our confusion about the word
‘nikah’.

in Arabic sometimes, they didn't use it only io mean marriage. 'Nikah' means
intercourse even without marriage. Sometimes a nikah means marriage, but | read now
that there is an Arabic interpretation, which suggests that in this ayaf, it's not marriage, it
means nikah, e intercourse between a woman and man without marriage. It means
that the man and the woman, they are both mushrikat, it doesn't mean that they will
marry each other. The act between mushrik and mushriga. zani wa zania. Nikah'
doesn't mean marriage, in this context.

Resource Person (3); The word ‘nikah' comes from the root word “akada', which
means ‘to unite’. The word ‘nfkal means sexual intercourse but it meansg it in
connection with marriage definitely.

Participant: it is here in the Arabic interpretation | have now. The word ‘nikait in this
ayat means sexual intercourse: ‘azzaanii faa yank ifhu'illa zaaniyatar', means that this
act is between zani wa zania, or between mushrik and mushrika. It doesn't imply that
they will marry each other or not, it means this act, i.e. nikah, sexual intercourse. This is
the description of the act. Take Surah Al Nur (24): verse 3, for example.

Surah Al Nur (24): verse 3

Let no man guilty of "Azzaanii laa yankihu AN A L 5t P TRV
Adultery 01‘%0[‘11{;:&&011 “11laa Zaaniyalvan 4 VW .\-’Mﬁ AS;M”M" yléﬂydut
marry mushrikah : wazzaaniyvalu é;;_—’;;ﬂ 0 (j ) ‘Jﬁ\fe.;f;}ﬁ
Any but a woman laa yankihuhaaa “illaa

Similarly guilty, or an 'zaaﬁin ‘aw mushrik: wa @ i »»5'3

Unbeliever:

Nor et any but such a man
Or an Unbeliever

Marry such a woman:

To the Believers such a thing
Is forbidden.

hurrima zaalika "alal-Mu’-
ninim.

Even here, it doesn't mean ‘'marry'; it is the description of that aci between the woman
and man called nikah, i.e. sexual intercourse. It deesn't mention marriage at all. |t
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means that mushrik and mushrika, they both of them have an act of sexua! infercourse
wiich s haram. | mean that nobody will have zinag with a woman which is mushrika, and
men, mushrik also, both of thern, are mushrika, and are discbeying God. It's haram but
it's not maririage. i's an act that is haram, that you can ¢all it nikah but it doesn't mean
thiat you have to marry him or she has to marry him.

Resource Person {1): | think she is trving o say that an adulterer can have intercourse
with somebody similarly guilty which means an adulisress and vice versa. Like, we wers
interpreting it as an adulterer should only marry someone similar and she's saying the
word doesn't necessarily mean marty, it means they can only have intercourse with
somebody who's like tham.

Participant: Because it includes "wills’, it involves both of them and they are satisfied to
do this act, whether it's haram or not. ..

Resource Person {2} if that is so, why is the mushrik there? “Kafir, kufar, is to
disbelieve'. So why say ‘almushriq’: ~ illa zaanivatan'aw mushrikah . wazzaaniyatu?

This day are (all) things
Good and pure made lawful
Unte vou. The food

Of the People ol the Book
Ts lawlul unto you

And vours is lawlul

Unto them.,

(Lawlul unie you in S S ertE. g o2
marriage) muhsanaatu minal-laziina (;)g@»? MJW

Are (not only) chaste women
Who are believers, but
Chaste women among

i'he People of the Bock,
Revealed before vour time -
When ve give them

Their due dowers, and desire
Chastity, not lewdness

Nov secret intriguss,

If anvone rejects [aith,
Fruitless is his work,

And inr the Hereafter

He will be in the ranks

(f those who have lost

(All spiritual good}.

Surah Al Ma'idah (8): verse 5

EE SN R

‘Al-yvawma “ulilla
lakumuitayyi-baal. Wa ta-
la a mu Haziina ‘uutul-
Kitaaba hillullakurm, wa
la- aamukurm hitlui-laham,
Wal-muh-sanaatu minal-
mu’-mi-naati wal-

‘uutel-Kitazba min-qab-
hkum “izaaz “aatay-turmug-
hunna "ujuura-hunna
muhsi-niina gayra musaa-
ﬁhiina wa laa muttakhi-z |
ttfakh-daan Wa
many-vak(ur bil-"limaani
fagad habita "amalubuu wa
huawa (G1-"Aa-khirati
minalkhaa-siriin,
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Resource Person {1} | would iike to answer the question: if it is all right for a Muslim
man to marry a wornan from amongst the People of the Boak, why is 1t not all right too,
for a woman? There are three passages | would like to refer you to. The first one is,
Surah Al Ma'idah {5} verse 5.

This is made the basis of saying that Muslim men can marry chaste wamen from
amongst the People of the Bocok, generally interpreted as Jews and Christians - but
believe we couid also argue for this to be extended 16 some other religions.

Why is it that Muslim women are forbidden from marrying non-Muslim men? There
are two Qur'anic references. 2:221 which we've already referred to [see p148 above] but
I want to analyse It says. “Do not marry unbelieving women until they believe " We
were talking about the mushnk, mushrika Here we see a tolally egalitarian staterment
which is arguing both ways. #'s teliing men don't marry unbelieving women and it's
teiling women don't marry unbelieving men. Now, the word that is used here is
‘mushrik . (Not Ahlwl-Kitab, "People of the Book' )

Let's look at all three passages first and then Il iry to analyse tham Let's look at
the third one: Surah Al Mumtahingh (80): verses 10-12, the most important one in this
context. [see page overieaf]

The historical context of these passages is that when {slam first began to spread.
there were many cases in which women who had previously practised some form of
what we call paganism bacame Muslim but their husbands were siill pagans and these
women then started to encounter great difficulty and persecution. Many of them came
for refuge to the Muslim communities, to the Prophet, and this legisiation is in the
context of these Muslim refugees. The Quran is saying here: when these women come
to you, don't send them back, because, in @ way, they have nowhere to go. They have
taken their faith and the cost of their faith is perhaps their marriage so you nave {o
accept them. Don't send them back to the unbelievers. Now as far as | can remember,
this is the only place in the Qur'an which is used as a basis for saying Muslim women
carnnot marry non-Muslims.

Resource Person (3): On the historical context I'd fike to add just one little thing. YWhen
the families migrated with the FProphet, at the time of the Hirat many families were
divided. Many people had to leave their wives and some husbands were left. So when
either party wanted to convince the other party to come over or go back, in this case
again the word “unbeliever' was espacially mantioned

Resource Person (1}: 1 think that it's even prior to the Hijrat and in the very early phase
of Islam when, as a matter of fact, many Musiims migrated to Abyssinia: they went (o
Ethiopia. Then over there, there was {rouble and the husbands reverted and the wives
were Muslims. So this was a problem of women refugess and it was within a specific
historical context

Resource Person (2): There's also some histarical information that supports the same
thing which 1s that, supposedly. the injunction has to do with types of marriages
prevalent in those days where the women were under the thumbs of the men, a Muslim
waoman was not able to maintain her religion under someone who would not want her to
do s0. The guestion in the modern context is if the marriages are not just of subjugation
and you can live equitably with humans of a different religion and maintain your own
belief in 1slam and spread it to your own children, then perhaps you can have a marriage
with & Jew or Christian.
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 ye who believe!

When there come to you
Believing women refugees,
Examine (and test) them:
Allah knows best as to
Their faith: 1t ye asceriain
That they are Believers,
Then send them not back
To the Unbelievers.

They are not lawful {(wives)
For the Unbelievers, nor arg
‘tThe {Unbelievers) lawful
{husbands)

For them. But pay

The Unbelievers what they

Have spent {on their dower).

And there will be no blame
On you if ye marry them
On payment of their dower
To them. But hold nor

To the guardianship of
Unbelieving women: ask
For what ve have spent

On their dowers, and let
The (Unbetievers) ask for
What they have spent

(On the dowers of women
Who come over to you)
Such is the command

Of Allah: He judges

(With justice) between you.
And Atlah is Full of
Knowledge and Wisdom.

Surab Al Mumtahinah (60): verse 10

Yaaa-'ayyuhallaziina “aa-
manuu ‘izaa jaaa- skumul-
Mu'-miraati
Muhaatiraatin-famta-
hinuu-huna @ "Allaaho "a -
iamu bi- iimaanihinn : fa-
“in “alim-tumuuhunna
Mu’-minaatin-falaa tarji-
‘uuhunna “ilal-kaf-faar.
Laa hunna hillul-fahum wa

laa hum yahilluuna lahunn.

Wa aatuuhum-maaa
“anfaquu, Walaa junaaba
‘alav-kum “an
tankihuuhunna ‘izaaa
“aatay-tumuuhunna
“ujuurahunn, Wa laa
tumsikuu bi- ‘isamil-
kawaa-firt was-"aluu maaa
‘anfaqtum wal-yas-"aluu
maaa ‘anfaquu . Zaalikum
hukmutlagh. Yah-kumu
baynakum. Wallaahu
“Alitmun Hakiim.

-

-
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Resource Person (1): | met the Mufti of Romania when Romania was under communist
rule and he said that in Romania Musiim women were mairying commiunists but the
religious authorities aflowed the Muslim women to marry them and they were still
regarded as Musiims. The Ismaili community, for instance, does not prohibit their
women from marrying nen-Muslims and there are really a number of cases where this is

daone on a smialler scale.

Resource Person {2): But the recommendation is the same as far as choosing the best.
Whether it is permitted for men to marry Ahful-Kitab women or for women to marry the
Anlu 1-Kitab, you still have a system of priority that's set: you're supposed to chose the best.
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Surah Al Mumtahinah {(60}: verses 11 - 12

(11} And 1f any

Of vour wives deserts you
To the Unbelievers,

And ve have an accession
(Bv the comning over of

A woman from the other
side),

Then pay to those

Whose wives have deserted
The cquivalent of what they
Had spent (cn their dower).
And fear Allah,

In Whom ye believe.

{12) O Prophet!

When believing woman
come

To thee to take the oath
Of fealty to thee, that they
Will not associate in worship
Any other thing whatever
With Allah, that they

Will not steal, that they
Wil not commmat adultery
(Or fornication), that they
Will not kill their children.
That they will not utter
Stander, intentionally
forging

Falsehood, and that they
Will not disobey thee

In any just matter -

Then do thou receive
Their fealty, and pray to
Allah

For forgiveness (of

Their sins): for Allah is
Oft-torgiving, Mosl
Mercitul.

(11) Wa "ifi-faatakum
shay-"um-min
“azwaajikum ilal-kuffaan
fa- "aatullazima zahabat
“azwaajubum misla maaa
"anfaquu. Wattaqullaa-
hallaziii “aitum-bihii Mu'-
mi-nuum.

(12) Yaaa - "ayvuhan-
Nabivyu "izaa jaaa- akal-
Mu'-minaalu yubaa-yi *-
naka *alaaa "allaa
vushrikna billaaht shay-
‘aiiw-wa laa yasrigna wa
laa yazniina wa laa
vagtulna "awlaadahunna
wa laa ya -tiina bi-
buhtaanifiy-vaf *-
tarinahuu bavyna
‘avdil-lnnona wa
“arjulihinna wa laa ya *-
sinnaka fit ma‘-ruufin
-fabaa-y1 “~hunna
wastagfir la-hunnallash :
‘innaliaaha Gafuu-rar-
Rahiim.
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The Interface between Custom
and Codified Jurisprudence

Chair: We've been informally discussing how just or equitable customary laws and the
codified laws of various countries have been vis-a-vis Quranic versegs and the
implementatior: of these laws.

For instance free consent is one of the technical terms essential to a valid marriage.
Isiam aliows that, the codified jaws of Pakistan allow that, but in actual term what is “free
consent'? is it present in the marriages that are usually practised in Pakistan? From my
experience what happens is that in these famites {i'm talking of tyrical conventional
marriages although they are not as typical any longer) the proposal is given and the
acceptance made and then finally, a social meeling is arranged where the woman is
there and amid all that fanfare they ask do you accept this man? In my parl of the
country the woman is not even asked that. in fact the man is aiso not asked. It might
seem quite strange but | have not seen my marriage contract, neither has my husband. |
nave not signed it, neither has my husband. So, aithough my religion gives me the
choice and the capabiiity to say yes or no and not only pay lip service to this word yes or
no but in actual fact, customary faw here has overridden my free consent. | would not
call this "free consent’ in the legai sense even less 350 in the religicus or moral sense
because free consent is net there when you're all dressed up in your finery and you
have people, iiterally by the hundreds, waiting outside to take you to this other house.
How can you pick up your veil and say sorry I'm not marrying this man'. | would call it a
very unisiamic sort of custom. The other thing is the matler of inheritance.

in the northern pelt only {i.e. Swat, Dir, Chitral and a certain portion of the tribai
aressy the riwaj, {customary law} does not allow females to inherit, although the religicus
and cedified laws of the countries both give you the right to inherit. With respect to mehr
we're given a postion of property as mefy bul we can't administer it We don't have the
power to dispese of it, or o use it independently or anything. Recently, this was
successfully challenged in the High Court. But the government has appealed against
this decision. imagine, an islamic government (at least professing to be an Islamic state)
has appealed against this. 5o these are two instances where the law gives you rights,
religion gives you these righis, but custom does not.

Farticipant: About free consent: In the Aigerian Family Code which was passed in May
1984, there's a paragraph saying that both spouses should consent to the marriage but
a tit further down in the faw, you find that the consent of the bride can be expressed by
any sign. In other words, she can be silent, she can cry, anything can be intercreted as
ner censent. 1 have been toid repeatedly that silence can be the expression of consent
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and | think someons here zaid that if the Prophet didn't say anything, It had a meaning.
i'g like to know if it's in the Gur'an or not’?

The other thing is dowry Our family court makes it an obligation that a dowry is .
given and for your information, since you are in this part of the world, it's very different
there. In Pakistan, probably under the influence of Hinduism it's the family of the bride
which has to give dowry, while in our part of the world ii's the family of the groom. it
makes no difference in the sense that it ruing families, thay are in debt for vears. Sco the
law says that a marriage is not valid without a dowry and | would like to know whether
this is Islamic and where 1t is in the Qur'an.

Participant: | would like to say a few words about what is customary in Bangladesh.
Let's start with marriage and dowry. Recently there's been a spate of bride killing
because of dowries. (I'mm sure that previously the same thing used te happen but it never
get reported). If's become absoiutely rampant and even after the birth of children. It
happens that the family of the bride had promised such and such money, or a bicycle, or
a television, and that was not given and in consequence brides have been killed. if's
comman (o se2 al l2ast one case of dowry death every day in the newspapers This
dowry nas now heen outlawed: we have a law against dowry but i{'s never imolemented.

Secondly, the law of inheritance: it's not proper for any girl to claim inheritance from
the father's side. Almost 80% of women give up their claims. It's due | think to the weak
economic position of women. {f they claim anything from the father, it's implied that they
are depriving their brother of his share and, by claiming that property share, she's giving
away any right to even come back {c her father's house. For example, there is a practice
called ‘naya' (see Legal Status of Women) in which the bride is brought every yesar to
her father's house - if's a kind of vacation. When she claims inheritance almost
inevitably she gives up that right for ever. These are just conventions. . Actually she has
every right to inherit but she wili nct claim it and the poorer the family, the worse it is; in
villages it's even worse. These things have been going on for many years. We have very
nice laws, but these arg hardiy ever implemenied.

About the delegated power of diverce that is printed in the nikahnama: very recently
amongst the very educated, the bride's family has started to actually see that it is signed
ard the power s given. | don't have that delegated power and when | later went t¢ find
out about it, § discoverad that my husband's family, at the time of the wedding, gave the
standard line that during the time of marriage it's inauspicious to talk of divorce and
that's how most people get away with it, dismissing the clause.

Participant: You have the right to insert that at any point. For those of us in Bangladesh
or in Pakistan, who do not have that provision in their nikahnama's, you can have it
signed now. tomorrow, any day and have your right. Mormally, it's crossed out before
vou get to the nikah and very often it's the gir's family who stops the woman by saying,
"How Iinauspicious! You are talking about divorce, you are just getting married and how
can you de this. Ehut up, shut up!” Or the maulvi who's there filling out the forms doesn't
ask anybody anvthing: he just crosses it out.

Participant: Since we are trying to introduce this clause of delegated right of divorce in
the nikahnama in the North of Africa - where it's unbeard of - I've been toid, "No, it's not
in keeping with Maliki views". | want to know whether it comes from another school or
not?
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Participant: in the Hanbal school everything is permitted which is not prohibited, and
the Hanbali schocl has this. In fact, the Hanafi schoal in India and Pakistan adopted the
Hanbali principle. In Malaysia jurists say, "No, no such thing because you see this ig
from whatever school and we don't agree with it."

Resource Person (3): There is a doctrine of fakhai'ur, by which a schoo! can replace
another school of thought among the Sunnis. There is absolutely no controversy
regarding that issue. So if there's delegated powersflaws under Hanafi law which is not
present under Maliki law. Maliki law can adopt the school of Hanafi law, and many
countries have done thal.

Participant: The Hanafis take it so for granted that they never bother to give you any
references They just say everyone knows that you can do this, end of question.

Resource Person: I'm not sure | understand your guestion, are you looking for some
CQui'anic basis for the delegated right to diverce, some hadith basis for it or what?
[faughing]

Participant: There is a hadith that says a Muslim is bound by his stipulations which
means by his contract, by his word.

Resource Person {1): See, according to the Qur'an, marriage is a contract. The way
these ayaal which relate to marriage read, is that the whole thing is egalitarian There
should be consent on the part of both. . Na, | don't think that there's the notion of silence.
in the Qur'an. It says it should be a contract. it should be free consent and the couple
should live together in kindness. separate in kindness. The Qur'anic picture of marriage
seems to be that it's two adults who freely enter into this for the sake of companionship,
love, procreation. etc.. and that if they can't make I work, they should separate by
mrutual agreement. it seems to me that the Qur'an is not giving any higher or lower
power to either,

Resource Person {3} It is very explicit that there has to be consent. When the
formalities iake place, consent is one of the main pillars and it has to be free from
impediments of error, fraud, misinterpretation. coercion or force.

Participant: We also have this clause in the Algerian Code. What I'm asking is: if we
have such laws, on which misinterpretation is it based? Not your interpretation of the
Qur'an, but their interpretation of the Qur'an, and when we put our finger on where it is,
then how can we challenge it by another interpretation? That's exactly what I'm asking
about this free consent which can be expressed by silence or other signs. And also
dowry: ig it, or is it not part of the marriage?

Resotirce Person (1) Answering your question on what is it based?": it is based on a
whole set of assumptions which together make up this patriarchal world view.

What we've been doing for the last four days is that you can take a number of ayaat
and turn them around. These same verses that we use to free women, they can turn
them around. I'm sure that there are endless number of ahadith which you can find.
which can be used negatively. The act of codification of this is figh, jurisprudence. But
the orientation of the Quran is pro-feminist, and even in our four days of very superficial
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study of the Quran, see how much we have discovered because we want to But in
fourteen hundred years, if you want te find negative things, dor't you think you can find
them? The thing is, you need specific support to prove a positive point but to prove a

negative point...

Participant: | don't know if this is an example but | think this might help to clarify. Cne

transiation | have of ¢

suraht Al Nisa (4) verse 4 specifically talks about the guestion of

giving them something as a free gift. The question is, is this prescriptive? is this
something you have to do without which your marriage bacomes invalid? Because the
way in which it's been translated into jurisprudence is that because there is this ayat in
the Qur'an and it says that you must give women the dower so unless you give the mehr
the marriage is not valid,

And give the women

(On marriage) their dower
Asa free gift; but if they
Of their own good pleasure
Remit any part of it to you
Take it and enjoy 1t

With right good cheer,

Surah Al Nisa (4): verse 4

I

Wa “aatun - nissaa-'a
sadu-gaa-tihinna niblah;
fa-"ii-tib-na lakum "an-
shay-"im-minhu nafsan -
fakuluuha haotii-"am-
mariii-"aa.
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Resource Person {1): That's correct, but we have to distinguish between dower ie.
mehr, and dowry i.e. jehez Jehez is unlstamic and unQuranic whereas without dower
you cannot have an Islamic marriage. There are so many ahadith on this subject
concerning people whe were totally destitute who went to the Prophet. One man said, "
have nothing,” and the Prophet said. "You have four dates, give that". Someone said, "l
have absolutely nothing." He said, "Do you know any part of the Quran?" He says,
"Yes, the Prophet said, "Well, give that to her, recife that to ner. That is your mehr™ 5o
you have to make a token gift before the marriage can be considered valid.

Chair: | think customary law has played quite a role in how this is interpreted. in our part
of Pakistan, automatically, before the marriage you're supposed to give dower. You give
that and you go to the bride's place and get the sikah. It is understood that all the dower

is considered prompt. | don't know for what reasons it's

bhaen considered deferred

(payable on death of the husband or divorce) in most other parts of the country.

Participant: I've been led tc believe that in the North West Frontier Province of
Pakistan, the dower is not actually given to the woman: it goes to the woman's family
and the woman's family has conirel over the expenditure and the usage of that moneay.

Chair: Yes. but il's all mixed up. Dower has nothing t¢ do with the sarpaisay (the
brideprice or something). What happens is this: the expected expenditure on the

wedding...

(what the boy's side is going to incur and what the girl's side is going to
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incur): the antire sum is paid by the bridegroom's side. This is in addition to what she't
get as mefir, as jewellery, etc. What is slowly and gradually happening is that as a mark
of prﬁ%h’ge or status-symbel people have stopped taking what comes from the
bridegroom's side. They say, "No, we're going to spend our own morey”. In my own
village firewood usead to be sent from the bridegroom's side on the day of marrizge and
chal, (tea and sugar and rice and what have you) that was in addition. But there are
tribes where the men of the bride's family would take that monzy saying, "All right, we'll
incur the expenditure for you," then they would take that cash, and pocket it. { think that
it's & derogatory form of the custom. Onginally the expenses io be incurred at the
wedding were {0 be paid by the groom. Her mehr is separate. Ii's instantaneous. What
happens is: suppese this is the wedding ceremony: you have all the villagers sifting here
and one man says. "l propose this much as the mehr”. Then the other person would
say, "for my sake, shall we have a lessar amount. 't would be difficut for this man to
give". and there s sume bargaining... See?

Participant: Is there any specific term for this oiher expense that is given?

Chair: They'd say the ‘sarpaisay’ the "sar is your head and "paisay' is money, the
money 15 on the head of the bride

Participant: We have that cusiom mn Malaysia also, we say palanga’ expenses But
the mehris separate. it's even codified. The mehr is there, the bafanga is there. In fact if
the guys don't give balanga you can go to courl and say, "Excuse me, { want my
balangd”. She can claim the expenses in court.

Chair: I'd tike to point out ore thing there is 3 lot of misuse of this bride price and what
i3 in effect supposed to be the expenses. The man may pocket it. He may have an
uricle, or a brother or a father who might need this money and he might send Rs. 20 and
nut the Rs. 80 in his pocket. s got nothing 1o do with the custom as such.

Participant: What we have In Sudan is also called mefii where the groom would give
the moneay, gold and other things. But this money, it has to be given to the bride, o take
home. The bride's parents are nof supposed to use her money in the celebration aven
though they have to give foodstuffs to use in the celebration, This is of course a custom.

Rescurce Person (31 The GQur'an establishas the impontance of mefir and insists upon
its incorporation within marriage contracts because it esiablishes the woman
immediately as a property ocwner. The dowry system that you have in india and
prevailing in other parts of the Musiim world is radically different from this Qur'anic
concept In which the money given by the hushand establishes her and becomes an
integral part of her property to do what she wants with. Afler that her husband has no
right to question her with regard ¢ the property. The insistence upon mehr was to make
her financially indepsndent.

Chair: There've been many reperted cases in the counts of Pakistan where custom had
gone into actual gross iflegalities and unlslamic practices concerning keeping back the
dower or just eliminating the element of dower from a contract of marriage which is the
case In Funjabi watta safta, what we in the Frontier Province call "badl, i.e. the marnage
of a brother and sister to another brother and sister and this marriage is contracted
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simultaneously on the express condition - and “express condition' is the word here - that
neither will claim dower. This is totally unisiamic and there have been so many reported
cases but only a few courts in Pakistan, (and a couple of courts in pre-Partition India)
have actually ruled thal this is unlslamic: to mix up two contracts of marriage inic one
thing. You can't have one marniage being contingent on the cther.

Ancther thing peculiar to the Pathan tribes is the practice of swara, found in the
context of settling a vendetta. If there's a blood feud betwsen two familles and they wart
to come to a compromise, then the tnbe that has committed the murder will - in return
for getting a clean slate, and as a means of requesting forgiveness from the other tribe -
aive them any of their girls that the enemy demands who are then married to one of the
aggreved tribe's men. Naturally, consent just doesn't enter into this, number ore.
Number two, the match may be totally inappropriate. I've heard of 6 and 7-year old girls
being given as swara to a 50, 60-year old man in the other family. Then there's no
guestion of mehr, or gift, or nhentance. She's debarred on both fronts. She doesn't get
a dower and on the other hand she doesn't gel inheritance because i's on the express
condition that she's actuaily become pant of the enemy's family and she's not going to
be able to come back to her own family.

Participant: Another example of this contradiction between cusiomary and Islamic law.
Yesterday | distributed an African magazine on what is happening now (o Sudanese
woman, We have a custom of respect for women. | mean. in Sudan threughout history,
men are supposed 10 respect women whatever their age, elder or younger or whatever
Now we have with the amergence of Islamization in Sudan frem 1983, a law that
prohibits women to go outside Sudan unless they are accompanied by a mals relative.
Maybe they feel that we just misuse this freedom 1o go outside the country. But also
those women who are in their 50s and &0s, they have been involved and quite active for
a very long time and they have been asked to get their son to come and approve that
his mother can go abread.

Participant: In Sri Lanka, we are governed by the Shafei sect, so nons of the other
sects would apply to us. As regards consent, we have the wall system where the father
or the wal (guardian) gives consent on behalf of the girt, so she duesnt sign the
marriage contract at all. | haven't signed either. We don't see the marriage contract
either. Then as regards the custem on the marriage day, the husband takes your hair
and says a prayer which is always said. This dua is said when you buy an animal too
[general surprise] . Yes, if's from a book called Masfoom Dua'ain (Prayers of the
Frophet). This prayer is said. by touching the girl's hair and can be said when an animal
fs bought. For instance, Maulana Maududi in some book says to @ man is given a right
to divorce because he has bought the wife, and that he should be given that right.

About dowry and mehr in Sri Lanka: it's mainly the woman who gives the dowry 1o
the man and the man gives & foken dowry. Say, 8 woman wouid give about Rs. 25-
50,000, a man would give about Rs. 100 and that's entered as dowry and i has no
egconomic value whatever. | don't know how the practise of dowry emerged and dowry is
a dity term there it's ‘kaf koll which is sort of, saying you pay somesthing for the
hushand. Perhaps we've got it from the Hindu custom. Nobody wanis to change that
term. Nobody wants {o touch that system of dowry.

About polygamy. {f the man wants to marry another wife, he has to publish a few
notices in the mosgue and that suffices. There is no other restriction an polygamy in Sri
Lanka. Fortunately potygamy is nct prevalent in spite of this rule if's increasing, but it's
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nct so prevalent considering the freedom given to the man.

About divorce: we are not given the right to kau/ diverce and a judge had said: "The
Sri Lankan Muslim community is not prepared to accept khal divorce in Sri Lanka”. And
incompatibility is not a reascn for a divorce theugh it's given in the Qur'an.

Participant: In the Sri iLankan context, the Mushim personal law operates in a situation
of a minority law vis-a-vis the general law. So it is confined to matters of personal law,
i.e. marriage, divorce. in other matters the general law applies. There are ceriain
conflicts. e.g the age of majority. According to the general law, the age of majority is 18
while a girl can be given away in marriage even at the age of 12. Then, we had this
famous case of adoption in 1988, when the adopiee lost his rights as an adopted child
because the court held that under Muslim personal law, adopted children caninot inherit,
The conflict really is that parents cannot adopt a child unless they are prepared to look
after the welfare of the child but still this didn't come out in the judgement.

Participant: in this particular case this person was adopted under the general law. You
have to adopt under general law. Then when it came to inheritance, they said under
islamis taw you are not expected tc inherit. Because adoption is under the general law,
this amounts to discrimination against a particular sector of the community.

Participant: Because the network is Women Living Under Muslim Laws, it includes non-
Muslim women and this is also important. The current problem (I think novel) in
Malaysia is we have Muslim faws which the states impiement independently and the civil
laws, What they forget o take inte consideration is peopie across lines, i.e. Muslim and
non-Muslim. Then suddenly pecple don't have places to seek redress. Which courls
shall they go to? For instance, children: which court decides who has custody? It's a
loophole which nobody is prepared to address at the moment because it's politically
sensitive | think we should also address this problem about crossing lines. Recently in
one Malaysian state, they have actually passed a Muslim taw that would be applicable to
non-Muslims. This has been challenged in court on the basis of its constitutionality, but
the case has not been heard for over six months, again because it's politically sensitive.
| think we should keep these things in mind in our discussions.

Participant: | would like to share with you what happens in Indonesia about a contract
of marriage. Firstly, the gadi will ask both of the parties to come and sit down in front of
the gadi and sign the contract. The father, or brother, or uncle will come with the
husband. The father will say yes and take this contract and give it to the daughter to
sign it and give dack to the qadi. The father, brother or uncie will sign it for this woman
on her behalt sometimes without her knowledge. In indonesia they arrange a marriage
for the daughter. in one province in West Sumatra (a regency called Pariyaman) the
woman has tc buy a man. It's very expensive, [generai laughter] to buy a man...

Resource Person (1): Are there no any cheap men arcund...?
[general laughter]
Participant: Not in this area. If a man is a University graduate, the woman has to give a car,

BiVW sometimes, believe me. But in West Sumatra the woman's family asks the man's family
whether they would like to give their son to marry the daughiter, this is in customnary law.
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The other thing is inheritance: in Indonesia, inheritance goes under customary laws
and the adopted child will inherit from the father if they are registered About custody,
when the marriage breaks, the children will go with the mother. There is no choice for
indonesian womean because as soon as the husband diverces them, he will leave them,
and automatically the children will stay with the mother.

Concerning the marriage contract. muta'a | exists in the island Borneo, where a lot
of people from Malaysia, Thailand and the Philippines come and work. The goevernment
allows them to marry young (ndonesian wemen, just to protect them from becoming a
prostitute. They will marry for two years, three years and then after the worker's contract
is over, they jusi leave the women without any compensation. According to our small
research, most of the women who have children when they are 15, 17, 18 (and they
have three or four children) become prostiiutes and just cross the border to Saba and
Sarawak. Now this muta’a is not restricted to Kalimantan, but is spreading to the other
istands, especially {0 Ja'fa where there are big time projects. Now in Ja'fa, especially
West Ja'fa, you find chiidren with blue and green eyes. When we raised this issus.
(because in Kalimantan it's been happening since 1972) the ulema said that they are not
going to consider this muta'a  Bul after five years lobbying from the government the
ulema said, "We have to come back to this situation in our country because of the
econcmic situation. So we can allow this " '

About zina: in Indonesia they punish them both, they are forced to go arcund a
village without dress... [exclamations of “What?!']... Naked. it's not a law but this is under
customary law especially in some areas. For z/na, the punishment is given by society
and both will be made to go around naked in the village for the whole day to show the
people. ..

[general discussion)

Resource Person {1}: You dont have muta'a in the Quran. Muta’a’'a is only Shia. |
want to know why you have it in Indenesia.

Participant: In Indonesia it seems we only practice it and it's accepted when people
think they need it.
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Discussion on Zina

Chair: There was a consensus ofn the need to discuss evidence and zina,

Participant: The Hudood Ordinances in Pakistan promulgated by General Ziau! Hag in 1579
cover a number of issues: zina (which encompasses fornication and adultery), zina bif jabr
(rape), gazf {bearing false testimony), drunkenness and theft The sections that women's
groups have been most concerned about are the sections on zina and zina bif fabr and their
application. The law states that zina has been commiitted when two sane adults have had
intercourse when they have no reason to believe that they are married to each other. For
hadd, maximum punishment, the required proof is either a full confession to a competent
court, or that you have four Muslim, male adults of good repute witness to the act itself. The
same ievel of proof has been applied in the case of rape as for zina.

The Zina (Enforcement of Hudood) Ordinance makes zina an offerce against society
and an offence against the state, whereas under the British Penal Code - previously
implemented in Pakistan under colonial rule and subsequently adopted after Independence -
adultary was a crime against the husband if he chose to acknowledge it (If the hushand
chose not to pursue the matier, no one else could register a case against the woman; also
fornication was not & crime in the eyes of the law). Under the present Grdinance, any third
person such as your neighizours, can register a case of zina against any two persons that
they feel are guilty. Also, it has frequently been used whare a woman has been abducted (or
run off with a man) and her parents go io the police and say, "Our daughter has been
abducted, we want her back" But it is not up to the complainant to decide under what
section the crime is registered and very frequently the police has said, "There's no evidencs
of her having been abducted, therefore we are registering a case of zina." In cases where
women have had children and are not married, it's often been presumed they were guilty of
zina. This has happened when in a rape case it could not be proved who the father/rapist
was, and under what circumstances the woman became pregnant.

What happens in the case of rape when you apply the same level of proof as for zina?
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The Ordinance is hased on Suran Al-Mur (24 verse 2 (30} except that they have given the
male gender to the witnesses and excluded women's evidence in the provision for maximur
punishment. The problem is not just that you can be raped in your home and have one or no
witnesses - a smali child or whatever - you can be raped with a whole stadium full of
housands of women and non-Muslims watching and the rapist will not get the maximum
purishment under this law. The implications are horrendous and this is why we have been
lcoking at it

Participant” What aboni this case where a judge decided thai being pregnant was not proof
of adultery or fornication?

Participant: That case was as follows: Safia Bibi, a young gir! of about 16 who was virtually
bliind and who at some point got pregnani, had a child The chiid died and after the death of
the child. Safia Bibi's father registered a case of rape against the man in whose house she
used ic work. The Sessicns Judge's logic was, vou have accused X of committing this rape
There's no preof that X committed this rape and furthermore, why did you takes two years to
register this case? However since you have said that you gave birth o a chid, you must,
therefore, necessarily be guity of zina and therefore, given your fender age, ete, etc, I'm
giving you a very light punishment which is 15 lashes and three years in jail Led by
Women's Action Forum, women's groups in Pakistan protested against this and mobilized a
lot of people both nationally as well as intermationally. Eventually the Federal Shariat Court
took notice of this through its sio mofo powers. and Justice Aftab Hussain, the Chief Justice
of the Federal Shanat Ceurt, gave a very progressive judgement acauitting Safia. (Scon
after, he was "promoted’ o some oiher administrative post and subsaguently resigned from
the Bench). We think the Ordinance is used unfairly in instances where women get pregnant.
in practice, there have been enommous problems; for instance, the cours have rejected
women's evidence for maximum punishment but on the other hand they have used the
evidence of minor children and other things to convict women,

Participant: | think enlightened or pregressive judgements are exceptions to the rule and if
any law can be misused, we shouid be icoking at the content of the law and not feel that in
our country or eisewhere there's a person who can be progressive in interpreling it. We
should really be lonking at the content and see how il can he misinterpreted,

Resource Person (1) | havent done research on the Zina Ordinance in any depth but do
you think there i a clear distinciion made m the Zina Crdinance between aduitery and rape?

Participant: Our understanding is that when you look at the Quran it says very specifically
that if there are four persons who have seen ihis act and say it did take place, then you
should punish those who are guilty (24:2). However, it goes on (o say that f someone
accuses a woman falsely without bringing forth four witnesses then you must punish the
accusers and must not take their evidence into account {24:4). Now, in the Ordinance this
second part has been separated into an entirely different section - gazf - while they allow you
to use medical, or arcumstantial, and other evidence for convictions. There's also enormous
cenfusion between zina and zina bil jabr.

30 See page overleaf
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(2) The woman and the man
Guilly of aduliery or
tornication

Flog each of them

With a hundred stripes;
Let not compassion move
you '

in their case, 1n a matter
Prescribed by Allah, if ye
believe

In Allah and the Last Day:
And let a party

Of the Believers

Witness their punishment,

(1) Let no man guilty of
Adultery or fornication
marry

Any bul 2 woman
Stmilarly guilty, or an
Unbeliever:

Nor let any but such a man
Or an Unbeliever

Mairy such a woman:

To the Believers such a thing
Is forbidden.

{4} And those who launch
A charge against chasle
women

And produce not four
witnesses,

(To support their allegation),
-Ilog them with eighty
Stripes;

And reject their evidence
Ever after: for such men
Arc wicked transgressors; -

Surah Al Nur (24): verses 2-4

(2) "azzaaniyatu wazzaanii
faj-liduu kulla waahidim-
minhu-maa mi-"ata jaldah
; wa laa ta’-kKhuzkum -
hihimaa ra’~fa-tun fii
Ditnillaahi “in-kufitum -
minuuna billaahi wal-
Yaw-muil - "Aakhir ; wal -
vash - had ‘azaabahumaa
taaa - ‘ifatum-minal-Mu -
IMiNiit.

{3) "Azzaanii laa yankihu
‘itllaa zaaniyatan ‘aw
mushrikah : wazzaanivatu
laa yankihuhaaa illaa
zaanin ‘aw mushrik : wa
hurrima zaalika ‘alal-Mu'-
mi-niin.

(4) Wallaziina yvarmuunal-
muh-sanaati summa lam
ya -luu bi- “arba- “ati
shuhadaaa-'a fajliduuhum
samaaniina jaldatanw-wa
laa tagbaluu lahum
shahaa-datan "abadaa : wa
“ulaaa-"1tka humul-
faasiquun;-
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Participant: What's been happening in many of the cases has nothing to do with
religious issues, rather the police coliude with people who want to put the woman away.
You even have cases of women who have been put into jail by their husbands on false
accusations of adultery because the hushands wanted to marry someone, and this was
a way of keeping the wife out of the way for a while. In one case a woman was put into
iail because the husband went to Saudi Arabia to work. When he came home after two
years he got her out, and then when he was going away again he put her back in. The
reasons may be different, but the way the law is made enables you to do things like that.
You are guilty unless you prove yourself innocent and not the other way round.
Morenver it's the hushand's word against the wife's and the husband's word prevails.

Chair: Are there any clear distinctive verses regarding zina and zina-bil-jabr?

Resource Person (1): No, the Hudood Ordinances are not in the Quran, they are anti-
Qur'anic. | want to make a general observation about the understanding of the Hudood
Ordinances. First, what kind of thinking brought there Ordinances awout and the way the
Zina Ordinance has been implemented shows very clearly the mindset and bias agsinst
women, which is a universal bias. In the United States, in New York, 9 out of 10 rapes
are not reported because women are so afraid because, first they are raped and when
they go to report it the atlitude of the police I1s very hostile. The attitude is "What were
you doing walking down Manhattan at 3 o'clock in the afternoon?' This particular attitude
towards women and women's sexuality goes back to the Fall and the whole confiict
hetween God and Satan, tblis. This is 3 universal attitude when a woman is raped it's
her fault, and so in many progressive places, due to women's pressure, women have
heen put on the rape squad because men just don't understand what rape is.

As far as | know, and other people who are familiar with the Qur'anic text can correct me, |
don't think that in the Quran there is any specific verse that relates 1o rape. Zina hif jabris not a
subject in the Quran at all. What we are left with is zina and | think that we have to distinguish
between “zing and the word faafisha or ‘faahishe, because whereas the woerd zing' s very
specific and refers to a sexual act, the words “faahisihee’ and ‘faahisha' do not necessanty refer to
that. They refer to some act of sexually inappropriate conduct but comprise a whole range of
things. It's like the word “immorality’. What's “immorality'? It could be anything. YWe could look at
the two or three passages that are in this context. Let's look at the first one, Surah Al Nisa (4): verse 15,

Surah Al Nisa (4): verse 15

If any of your women
Arc guilt of lewdness,
Take the evidence of four
(Reliable) witnesses from
amongst vou

Against them; and if they
testity,

Confine them to houses until
Death do claim them,

Or Allah ordain for them
Some {other} way.

Walla-tii y’-tiinal-faahi-
shata niin - nisaaa - "ikum
fastash - hiduu ‘alayhinna
“arba- ‘atam - mifikum; [a-
ifi-shahiduu fa-
‘amsikuuhunna {il-bu-yuuti
hattaa yatawaffaa-hun-nal-
mawtu ‘aw yaj - ‘alallazhu
lahunna sabiilaa.
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Remember | had said that according to the Quran "confirement to the heme' is a
punishment given to unchasie women.

{6)And for those who launch
A charge against their
spouses,

And have (in support}

No evidence but their own, -
Their solitary cvidence

(Can be received} it they
Bear witness {our times
{With an oath) by Allah

That thev are solemnly
Telling the truth.

(7 And the filth (oath)
{Should bg) that they
solemnly

Invoke the curse of Allah
On themselves if they
Tellalie,

{8y But it would averl

The punishment from the
wife,

{f she bears witness

Four imes {with an oath)
By Allah, that (her hushand)
{s telling a lieg

{9} And the fifth (oath)
Should be that she solemnly
Invokes the wrath of Allah
On herself if {(her accuser}
is telling the tuth.

Surah Al Nur (24): verses 6-9

{6y Wallaziina yarmuuna
‘az-waajahum wa lam
yakullahum shuhadaas-"u
‘illaga “anfusu-hum fa-
shahaadatu "ahadihim
‘arba-u shahaadaalim-
billaahi ‘innahuu laminas-
saadigling

(7} Wal-khaarnisalu "anna
la -natalaahi "alayhi “ifi-
kaapa minal-kaazibiin.

(&) Wa yadra-"u ‘anhal-
“azasba ‘afi tash-hada
‘arba-'a shahaadaatim-
billaahi *innanuu ta-minal-
kaazibun;

{9) Wal-khaamuisata ‘unna
gaza-ballaahi "alayhaaa
‘iff-kaana minas-saadigiin,
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First for later reference, | want to point out that this iz alse gne of the contexts in
which the Law cf Evidence comes in. There are eight contexts in which evidence is
required and there is no distinction made between the evidence of men and women. [t is
an addition that in the Zina Ordinance four male witnesses are required for hadd, ths
CQur'an just says four witnesses, it does not specify male or female. A very important
point for our feminist activists is that there s nothing in the Qur'an which says female or
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male and there is no supericrity accerded to the evidence of males over femaies. In fact,
i1y the other passage [Surah Al Nur (24): verses 6-39]: If a man accuses his wife of
adultery and he swears on oath four times that in his opinion she is guilty of aduitery and
if she ir turn swears four times and says she's not, she's absolved. Not only is her word
equal to his, it supercedes his because then there's no recourse against her. 5o this
idea that there should be four men is totally against the Qur'an and | repeat again and
again. the Qur'an gives more protection to women than tc men. In the case of slander, it
says if you slander a chaste woran, you will receive a punishment of 80 lashes (24:4); it
doesn't say that if you slander a man, you receive 80 Iashes because it recognises that
a woman's reputation is more vuinerable and wemen are more likelv to be abused and
punished than men are. The Qur'an is very protéctive to women,

it's very hard to establish a linkage between the spirit and even the letter of the
Qur'an and the Zina Ordinance. 4:15 is a fascinating verse. What does it mean? it uses
the word ‘faahisha', not ‘zing', and it talks about two women... What do you think it
means? It rneans two women.

Participant: [in Arabic] #'s plural but faminine, not necessarily just twe..
Rescurce Person {1): So, two cr more. What do you think it means?

Resource Person (3): It means lesbianism. 'm not an authority on this but somebody
had described this particular verse where these women were in confinement, not as a
normal sexual act, but as an act of one woman to another,

Resource Person {1); Okay, let's read the next one, Surah Al Nisa(4) verse 16.

Surah Al Nisa(4): verse 16

If two imen among you Wallazaani va -tivaanihaa AR AT TS L v A IR PR I

o & 2 AT AP L AR N v
Are guilty of lewdness, mifikem fa-"aazuuhumaa. = oA AW

s ‘m o I R AP T AL DR PP S 4
Punish them both. Fa- ifi-laabaa wa "aslahaa ﬁ-v-_; b-’ék;m!u},\me&i;a
- A - * -

U they repent and amend,
Leave themn alone: for Allah
Is Oft-Returning, Most
Merciful.

fa-"a‘-ri-zuu “anhumaa;
‘innallaaha kaa-na
Taw-waabar-Rahiimaa

"If two men among you are guilty of lewdness," - same word “faahisha’ Now, here it
says two men. Okay? If the context is homosexuality, then what do you think these
verses mean? Let's think about it together. . i want to point cut that i Jewish iaw,
homosexuality between men is recognised as both a sin and 2 crime and is punishable,
| think by death. But homosexuality between women was not recognized as either a sin
or a crime and they refer to it as ‘play’. This is in Jewish law because there's no act of
penetration and that's what conslitutes the crime. Why was that a crime? Becsuse in a
relationship between two men, one of them acts the role of 2 woman So, it's
teminization of masculiinity...
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Chair: That's the crime, not the actual act?

Resource Person {1): Yes, and there's extensive writing on this in Jewish law. Between
women {{'s play, not a sin or a crime. But if we are going to interpret 4:15 as talking
about lesbianism it would seem - at 2 superficial reading of the Qur'an - that it's taking a
much stronger stand against women than men, wouldn't you say so? [general
agreement]

Now,. I'm thinking aloud, | haven't done detailed research on this passage, I'm not
sure exactly what it means but it's very important. One possibility might be where it says
‘confine them to their homes', that much is clear, "until death do claim them'. Is it not
possibie that the word 'maot', which is translated as "death’, could alsc mean something
else? That it could also mean not death but a sort of a change in their position? Like, for
instance, the word ‘galal’ in Arabic, it doesn't only mean physical murder when it says,
"Do not kill your children" Wt alse means do not stifle your children's potentialily to
develop Likewise. 'death’ could also mean until they change their mind or repent or
something like that. We need to research this, I'm just preseniing that because, as |
said, my basic premise is that God s just, 50 there must be some justice. There just has
to be some way cf interpreting it in a just way. | don't know, but this is a point that needs
to be investigated.

Participant: Yes, first of all you said faafisha doesn't mean that it's zina. But you see
there is another ayat Surah Bani isra-il (17} verse 32 which mentions "wa faa tagrabuz-
zinaaa ‘innahuu kaana faahishaf'. it is a shameful (deed)'.

Surah Al Isra (17): verse 32

Nor ¢come nigh tp adultery; Wa laa tagrabuz-zinaaa

- gl "o ” )f;,':gf
For it is a shameful (deed) ‘innahuu kaana faahishah : T R
And an evil, opening the wa saaa-'a sabiilaa.
road

(To other evils).

Resource Person {(2): I'm also not familiar with the Zina Ordinance but you have said
three things that seem to have come up and somehow they've overlapped. I've just
been locking at the verses. The first thing is the crime has to have some kind of a name,
it has to be determined.

What is happening is, in real cases. you're trying to make some determination of rape
and, whether or not that is considered either one of these two words: zina or faahisha.
There is another word in the Qur'an which is from "bigaaa- 7in' and has to do with Surah
Al Nur {24}, verse 33, which says ‘Do not force your slave girls”. bigaaa- Tin, do not
compel. That's only to say that we have these two words yet, in actuality, we have a
muftiplicity of crimes, sexual assault or lewd conduct between members of the same
gender that are considered in modern context as crimes.

The guestion is what indication do we have In the Quran that all these things are
incluced: rape, homosexuality, adultery and fornication. You have a problem when the
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Let those who find not
The wherewithal for
marriage

Keep themselves chaste,
untit

Allah gives them mieans
Out of His grace,

And if any of your slaves
Ask fora deed in writing
{To enablc them to eamn
Their freedom for a certain
sumy,

Give themn such a deed
It ye know any good

In them: yea, give them
something yourselves
Out of the means which
Allah has given o you.
But force not your maids
To prostitution when they
desire B
Chastity, in order that ye
May make a gain

I'i the goods of this life.

But if anyone compels them,
Yet. after such compulsion,

fs Allah Oft-Forgiving,
Most Merciful (to them}.

Surah Al Nur (24): verse 33

Wal-yasta ‘-fifiltaziina laa
vajiduuna nikaahan hattaa
yugnivahumullaahu min-
fazlih. Wallazina
yabtaguunal - Ki-taaba
mimmaa malakat “ay-
maanukum fa-katibuuhum
‘in ‘alimutum fithim
khayrafiw-wa "aatuuhum -
mim-maaiillaahii - lazii
‘aataakum. Wa laa tuk-
rihuu fatayaatixum ‘aial -
bi-gaaa-'i 'in aradna
tahassunal-litabtaguu
‘arazal-hayaatiddun-vyaa.
Wa many-yukrih-hunna
fa-"innallaaha mim-ba ‘di
‘ik-raahihnna Gafuurur-
Rahiim.
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only word for fornication and adultery in Arabic is the same. So in fact in the modem
context they have added this other phraseology to say sex with somebody whao's already
married, and sex with somebody who's not married. This is to build ug the thesis that the
first thing you have is the crime: what is the crime? What is it called? And what is the
Qur'anic reference? The Quranic references are few, zina, faahisha. bigaaa¥in.

The second thing is the proof. According o the Quran, there are two types of

proofs, one is confession and the other is by witr

ness. The shuhadaaa-'u {(withess) is not

specified by gender necessarily, yet it has come to be restricted to only one gender in
practice. Just responding to the informaticn shared here regarding the real cases | think
you would need 1o discuss the acceptable Clur'anic proofs which do not include medical
records and pregnancies and all of these other things. So you would have to make a
case to maintain the proofs within the confines of what is allowed in the Quran:
witnesses, and short of having the necessary witnesses, there is a possibility of a
contession {(and you know the man can swear a certain number of timss that it's so0, and
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the woman can swear against that). That's all you have. it can't beceme gefinitive if she
believes that he's falsely accusing her, she can swear it. You don't have any proof in the
Qurar that you can use these other things such as medical reports, circumstantial
evidence and the like.

The final thing is the punishment and the statement In the Qur'an of saying 7 hudood
Alfalr, this is where the ferm has been transposed. Thers is an indication that she
shouid stay within what Allah has permitted, the boundanes established by Allah. With
the punishment of stoning, lashes and confinement and whether or not a person can be
stoned to death, you nave a little bit of a problem, because you have an indication in the
Qur'an that the punishment for a slave is half the pumishment for a free person, so
what's half of death? This 1s how I've locked at that part of it on my own, that Surah A
Nisa (4) verse 25 says the free woman's punishment is death, the slave
woman's punishment is half. You have to consider whether or not you can have half of
death. On what you have presented to me, | feef things have been re-shuffled in the
process of being codified into laws. For example, they would say this kind of a crime will
have this kind of punishment, and the lines have been crossed over. What you need to
do is retumn o the text iself and see what has, in facl, been prescribed as the
purishment in each crime.

Participant: in Pakistan, our probiems are rather complex because as far as rajm
(stoning to death) is concerned, the Federal Shariat Court earlier ruled that it was
unlslamic and sheuld be struck off the records. The military government of the tims
decided to use its powers and reconstitute the Bench and sent it back to them for
reconsideration of the decision, making sure that the reconstituted Bench would agree
that rajm is islamic.

One guestion that keeps coming up is why is there no word in Arabic for rape? I'm
not an Arabic schaolar but zina &if jabris the term | know: forcibly having intercourse with
somebody who's not willing. Therg's nene in Urdu; we don't acknowledge that this is a
crime that exists. So my guestion is whethar this crime did not exist in that time? And if
s0, how come? [laugh! But alsc then there must be a term. We lcoked, we went io
scholars, saying all right, rape is not in the Qur'an, what about abduction, something that
would imply rape, viclence? We couldn't find any reference and there's only one hadith
which is a case of this woman who went {0 the Prophet and said, "I've been raped”, and
he said "Right, who is 17" and sne said, "Him", and apparently there are two versions to
what then happened. One version says the Prophet said, "Right, let him be punished",
and then it turned ocut not te be the right man. The other version was that when the
punishment was about to be exgcuted, the guilty man came forward and said, "This man
15 not guilty, 1 am guiity”. But we could not find anything eise on rape, or forced
intercourse. It's something which continues to worry me. in Pakisian | know it happens,
we just don't have a word for it. We willl, socially, not acknowlsedge this crime at ail.

The second s that we thought we had a very good case about the Hudood
Ordinances being unislamic because there had been progressive judgements. Cne
judge in the Shariat Bench of the Lahore High Court, in acquitting a woman accused of
zina, said that the purpose of the law was not to fix scaffoldings and flog people every
day, but to punish those who despite the provisions of lsiam commit zina in such a
wanton way that four or more persons can see them. He also gave other references of
incidents that happened during the Prophet's time and there was always repentance,
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ITany of vou have not

The means wherewith o
wed free believing women,
They may wed believing
Giirls from among those
Whow your right hands
POSSCSS:

And Allab hath full
knowledge

About vour Faith.

Y are one from another:;
Wed them with the leave
Of their owners, and give
them.

Their owners, according o
what

Is reasonable: they should be
Chaste, not lustlud, nor
taking

Paramours: when they

Are taken into wedlock,

I they lall into shame,
Lheir punishment 15 Lialf
1hat for free women

This (permission) 1s for those
Among vou who fear sin;
Bt it is better for you

That yve practise sell-
restraint:

And Allah i1s Oli-Forgiving.
Most Mereitul.

Surah Al Nisa (4): verse 25

Wa maltam yastaty’
mifkum taw-lan ‘any -
vankihal-Muhsanaatil-
Muminaati famimmaa
malakat ‘ay-maanukom-
mif-fatavaa-tikumul-Mu’-
Minaat; wallaahu “a -lamu
bi- timaanikurn, Ba'-
zukum-mimba’-z:
fankihuu-hunna bi-"izni
‘ahli-hinna wa “aatuu-
hurnna “ujuura-hunna bil-
ma -ruufi muhsanaatin
gayra musaafi-haatiiw-wa
Jaa muttakhi-zaati ‘akh-
daan. Fa-"1zaas ‘uhsinna
fa-"in “atayna bi-taghi-
shatin-fa~"alay-hinna nisfu
maa "alal-muhganaati
minal-'azaab. Zaalika
liman khashival - "anata
minkum. Wa “an tasbiruu
khay-rui-lakum: wallaahu
Gafuurur-Rahiim
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and mercy and forgiveness was shown. But in 1989 a
Ordinances as being unislamic was fought all the way up to the Federal Shariat

case challenging the Hudood
Court,

and to our utter horror, the Federal Shariat Court, (no fonger headed by Justice Aftab
Hussain) ruled that the Hudood Crdinances were islamic. We are astounded. It's such
an abominable piece of legislation, how couid it have anything to do with justice?

Resource FPerscn (1) What do you meaan by saying there's no word for rape in Urdu?
There are many things for which there is not one single word, but there is the concept;

like they write in the newspapers or whatever,

‘uski fzzat foot I fin Urdu: ‘they focted her
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honour].... No, no, wait a minute: if you read English iiterature, almost unti the modern
period it was not considered civilized language to use the word ‘rape’, 30 you used
words like, ‘she was violated', etc. it doesn't mean there is no concept. It's in very
modern terms that we're talking so freely about having sexual intercourse and stuff like
that. Twenty years ago people never used these words. | don't think it's right to say that
there's no word for it, the concept certainly exists and | think this is a very common
crime. There is & silence about it which gogs back to this Bedouin concept of shame and
honour. In Arabic, there are two words for “honour: sharf which meang honour in
gensral, from which you get the word "sharif, and then ‘arad’, which is also "honour' but
most often used specifically retated to women's sexuai conduct. If a woman is seen to
hehave in an inappropriate way, it's ‘arad that comes in. The way this concept works is
very peculiar because, though the 'arad is determined by how the women behave, the
nonour belongs to a man. So that if a wornan is seen behaving in an immaral way this is
going to affect the honour of the men in her tribe and ihey, therefore, guard it very
jealousty. The thing is that there is a controversy: once lost, can it ever be regained?
Some people say yes and some say no. There are stil tribes, for instance, one in the
Egyptian desert, in which the attitude is that if a girt is raped and the fact becomes
known, then it is not only necessary for the male relatives of this girl to go and Kiil the
perscn who perpetrated the deed nut they must come back and kili her because as iong
as she's there, she's a reminder of the dead. You have to, sort of, wipe the slate clean.
That's an atlitude that | found extremely prevalent in Pakistan. For instance, if | was
walking down the road with my brother and | loocked at somebody across the road and
kind cf smiled, my brother would Tee! bis honour had been compromised. That is a very
mild example.

This is at the root of the silence about these things. If a girl is raped and the fact is
suppressed then you don't have to get into this business of killing and bicod vendetta
and all the rest of it. But if it becomes known, then it becomes a matter of your zzat
(honour), then you have to avenge it. Why people bury this whole thing is what Nawal &
Sadawi talks about in The Hidden Face of Eve: Women in the Arab World. This is also
why molestation doesn't gel {alked about. Because if you acknowledge it then certain
actions become necessary and then you don't want to get into that. So you want to keep
the status quo.

Participant: Yes, but the inverse is thal the woman 1) never gets justice and, 2) is
never accepted anywhere in our society. | agree this is the reason they suppress the
issue and we've been working with families where this has happened. But the net result
is that you all hide it and it's unacknowledged and the woman continues to suffer. My

~main concern is that, is there any Qur'anic reference to viclation or violence even i it's in
different language?

Resource Person {2}: The larger guestion is how does the Qur'an wish us to live moral
lives? Now, merality can be either internaily developed or externally imposed and,
without any guestion, what the Qur'an is saying is it does not believe that morality can or
should be externally imposed. It is irying to inculcate this inner sense of morality that
you do the right thing instead of being made to behave in a certain way. With regard to
ali of these ayaat we've been looking at in the context of marriage and divorce, and the
emphiasis on doing right - that which is bif-ma*ruuf - the aim is to develop in the Muslims
this irternal sense of what is right and what s wrong and making yourself your own
judge, your own conscience. Reminding you again and again that you are respensible
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for what you do and God is going to judge you on that basis. That's the basic thrust of
the Quran and it's only in very few cases that this external thing is given.

This verse 24:33 [see p.169 above] was very important to me because 1 was told by
a professor in Cairo, that it means that you can't let the slave girls be used by other
people but the one they belong to. | had a very difficull time with this interpretation.
Obviously, the men would say he can do whatever he wants, she belongs to him, but
actually there's a whole series of words that have to be looked at in the entire Qur'anic
context. First is "to force someone’, to do something against their will: 1t is talking about
if you force them to, bigaaa-iin and they don't want it, if they want to be muhsanaa:
people think that it refates only to free women but the Qur'an says that if they want to be
muhsanaa, if they want to be chaste and chasteness is not virginity, because it is also
used in other places in the Qur'an for women who are married. The verse says if they
want to maintain a certain control over their bedy (and this word 'aradng’ is also here) if
you go against their sexual privacy and dignity and honour, if you force them beyond
this, then they are not to be held responsible for that. In other words - you have so many
real life scenarios in this context - a woman who is raped is not to be stigmatized
because of the rape that has been forced upon her. The terminology the Qur'an uses is
after this abuse of them', that “they {in the feminine) are not willing' I1s not something
that should be held against them. Gbviously when the men look at this, they. do not want
to see this az meaning sexual use of anyone who deces not want you o use tham,
whether in yeur family incestuously, or in your possession as a slave, or as your wife for
that matter. There is a strict prohibition against forcing yourself against someone who
does not want it and anyone who is forced into that situation is not to be stigmatized
because of it.

You have to look at certain things and how they are used in the Quran such as
‘hasana', this idea of chastity; bigaaa-iin, the forcing against someone's will. It's not
logical to say you can force her against her will to have sex with you but you can't force
her to have sex with your friends. The concept is of forcing her against her will, and that
is as close {o rape as you can get. With regard to Qur'anic terminology there are very
few words that are very explicit with regard to certain things of a sexual nature, e.q.
rape. Take the example of the ayat on tith ‘haral [see p.194 below]. We are talking
about a divine book meant for the rest of eternity. Not surprisingly, there’s a subtle type
of terminotogy. The idea of zina, of huwa faahisha, this mufhsanaa, the hasana, or
chastity of the period, all these things have to be taken into consideration. However the
case has to be built based on only these things that the Qur'an has said, and cnly the
direct correlations that the Qur'an has made and not on how they have bacome
implemented in society, in the courls, etc., because the courts, for instance, have
decided that if it says four witnesses, it can only be male witnesses. Therefore, you have
to go back and pull out what references, and what subtle innuendoes there are with
regard to ill-conduct.

‘Faahisha' can become the term that you use for incest because any form of ili-
conduct i prohibited. If you start to build on the subtleties of the Quranic sexual
context, and then say this and this and this is faghisha, (because even zina is faahisha,
you know}, your new thing will be & Faahisha Ordinance and, therefore, men would
become responsible for their faahisha under the terminology of forcing semeone to do
something against their will. If the Quran says you can't even force a siave, who in fact
you own, how can you force yeur wife, who is supposed {o be your partner? How can
you force your daughter, who's supposed o be your own offspring? How can you force
a chiid? | mean, any of these instances where force is used. :
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Resource Person (1) On the basis of these two or three verses, the Qur'an is taking
not a subtie position but a very clear position on rape because it is saying herg, "Force

not your m aide to prostitution”,
It's not nice to do this’
"Yeou shouid not inherit your wives against

o:’\”nr‘
versse which says,
prohibition against rape

e, don't rape your slaves. If's an imperative. It's not
it's an order: "Don't do this?”, There's also a Qur'anic
their will" Thig is a

of wives; that is an explicit verse in the Qur'an. = No, no,

inherit' in that confext definitely means “having sex’

Resource Person {3): If

only of those who are quilty of evil out of ignorance and then repent quickly: 4:19 is
Surah Al Nisa (4) verses 14-19 have 1o be read together

foillow up. In
verses in between -4.17

I may inferrupt. S0 4:15 says God does accept repentance but

o
Those two
and 18 - are also important.

Hany of vour women

Are guilt of lewdness,

Teke the evidence of four

(Reliable) witnesses from

amongst you

Against them; and i they

testify,

Confine them to houses uniil
- Death do claim them,

Or Allah ordain for them

Some (other) way.

Surah Al Nisa (4): verse 15
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Walla-1iz y ~tiinal-{aahi-
shata min - nisaaa - ‘tkum
fastash - hiduu “alayhinna
‘arba- ‘atam - minkum, fa-
‘In-shahiduu fu-
“amsikauhunna Gl-bu-yuuti-
hallaa valawatfaa-hun-nal-
mawtu aw vaj - ‘alallashu
lahunna sabiilaa.
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If two mien aniong you
Are guilly of lewdness.
PPunish them baoth.

If they repent and amend,
Leave them alone; for Allab
Is Ofti-Returning. Most
Mercitul.

Surah Al Misa(4): verse 16

Wallazaani ya -tivaanthaa
minkum fa- aazuchumaa.
Fa-'in-{aabaa wa aslahaa
fa-"a’-ri-zuu ‘anhumas;
“mupallaaha kaa-ng
Taw-waabar-Rahitmaa
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Resource Person (2

woman gets extra punishment against the men. is in verses

4L
[

and 18 where we read that the
17 and 18&. | think those

The follow up to verses

have to be read continuously. One more thing with regard to rape and force: in Surah
Yusuf, when Zulekha is chasing Yusuf that is also a forced act on her part.
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{17y Allah acceprs the
repentance

Of those who do evil

In ignorance and repent
soen afterwards; 1o them
Will Allah turn in mercy:
For Allah is full of
knowledge

And wisdom,

{18) Of no effect is the
repentance

Of those who continue
To do evil, until Death
Faces one of them, and he
8ay’s,

“Now have [ repented
indeed;”

Nor of those who die
Rejecting Faith; for them
Have we prepared

A punishrment most grevious,

(19) O Ye who believe!

Ye are forbidden o inherit
Wormnen against their will,
Nor should vou treat them
Wth harshness, that you may
Take away part of the dower
Ye have given them - except
Where they have been guilty
Of open lewdness,

On the contrary live with
them

On a footing of kindness and
equity.

it ve take a dislike to them
Itmay be that ye dislike

A thing, and Allah brings
about

Through 1t a great deal of
good.

Surah Al Nisa (4): verses 17 -

{17} Innamat - tawbatu
‘alal-laahi lillaziina ya *-
maiuunas-sugu-'a bi -

jahaalatin sumima

yatuubuuna min gariibin -
fa- ‘ulaaa - “ika yatuu -
bultaahu ‘alayhim : wa
kaanallaahu “Alitman
Hakiiimaa.

(18) Wa laysa-tittaw-batu
lil-laziina ya * -maluunas-
sayyli- aafl hattaaa "izaa
hazara "aha-dahumul -
mawtu gaaia “inii tubiul-
‘aana wa Jallaziina ya-
muutuuna wa ham kuffaar
“ulaaa-ika "a‘-tadnaa
lahum ‘azaaban "aliimaa.

(19)Yaaa - avyu-
nallaziina "aamenuu las
yahillu lakum “af - tarisun
- nisaaa- a karhas. Wa la
ata'-zulunhunna lita
zhabuu bi-ba‘-zi
mags aatay-tumuu-hunna
‘illaaa “afiy-ya'-tiina bifaa
- hishatim-mubayyinah;
wa ‘aashiruu-hunna bil -
ma “-ruuf, Fa-"ii-karih -
tumuhunna fa - “asaaa
‘an-takrahuu shay - anw -
wa vaj- ‘alallzahu [ith
khay - ran-kastiraa -
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Participant: If the Qur'an is silent then we have the right Lo legislate appropriately for
our times, and if we take directions from what there is, then we definitely can propose a
iaw that iz just and equitable.

Participant: I'm going to move the discussion a littie bit to bring an example from the
Family Code in Egypt that we examined in the English version in 1886, We found that
rape is punished differently depending on the circumstances. in another chapter of the
law we found that if it is rape within the family ie. incest, the punishment is less. So |
would like to know where this comes from.

The second exampie is from Algeria and relates to the fact of pregnancy not being
taken as proof of adultery. Traditionally in Aigeria, if the man would leave, as a migrant
or for whatever reason, or even if he died, a child born to his wife for 'n’ number of
years, {7 in Algeria) was called a “silent’ or “sleeping' child and was prasumed to be
from the father and there was nothing anybody could do about that. This concept
appeared in the drafts of the Family Code, wheare it said the duration of pregnancy is
between 6 months and 3 years. Of course everybody laughed at this and consegquently
it was withdrawn from the final version. As a result, we have erased a tradition which
was very favourable to women_ | was told that there was a references in the Qur'an.

[comment that this concept allowed wemen {6 be used/abused by anyone in the family]
At least she won't be punished for that... No, neither would he, that is trua.
Participant: | don't think it was promulgated for the benefit of women. ..

Farticipant: Maybe not, but in effective terms it was beneficial o a certain number of
them because they were not punished. But why is it that in the Qur'an this guestion of
punishment, and very harsh punishment, appears all the time? I'm very interested in
hearing about how you interpret it.

Resource Person (1): | want very much that we should iocok at the passages. !f we read
4:15 and 4:16 together. and the context seems to be clearly homesexuality because it
says two men, (and again in Jewish law and in Christian law homosexuality was
punishable by death. It is very clearly condemned in several places in the Bible) what do
we do with thal? Maybe we need to put a question mark and say we need to research
this; i think the Arabic needs 1o be investigated.

Resource Person {3): 4:16 and 4:17 and 4.18 have to be read together. This is what |
have been trying to tell you; read 4:17 and 4:18 along with it.

Resource Person (1j: It is because of all this that | think the word for "death: ‘maaot,
must mean ‘repentance’.

Resource Person (2): These two verses 4.15 and 4:16 have to be looked at together.
The second verse, 4:16. ‘walla zaani, ya-tiyaanifiaa’, that "the twe who are guilty' - fa,
feminine plural, (referring back to faahisha) is connected to the word ‘faahisha; from the
very first verse, the very first time, as if to say that the two verses are considered
together: i.e. all of the considerations go together, the punishments and the forgiveness.
¥hat is the crime? Faahisha. Though the word faahisha' is not mantioned in the verse
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with the men, we assume that it's there. We take it from the first one. So, although the
punishment mentioned with regard to women is not mentioned in the verse for the men,
we take that too. Similarly, although forgiveness or taabaa (foba) is not mentioned in the
ones for the women, we take that too. In other words, there is a thing about the Quran,
about not ovarstating {redundancy is considered very bad form in Arabic), therefore the
idea of taking something essential and indicating it in the shortest amount of words is
what you have For example if the main thing is faafisha. this 15 not even mentioned in
the second verse. There is no way of saying what we're even talking about if you were
to take this verse by itself. You've got to take the two verses together. The ultimate thing
is ‘innaflaaha kaana Taw-waabar-Rahiimaa, that is the taabaa, which is an essential part
of the innallaha, cannot mean that taabaa is there for the men but it's not there for the
women.

Chair: So, do you think it's homiosexuality?
[comment: it has to be)

Resource Person (2): In fact, this faahisha is oniy one of the many forms of faahisha.
We can't see faahisha only as homosexuality. Zina is faahisha, incest is faahisha,
bigaaa-'Tin the people who don't want it is faahisha. You cannot take faahisha as only
meaning homosexuality but in this instance because you're talking about women
together it seems {o be this [comments]. ..

Participant: | think maybe you can find another interpretation of 4:15. In my view this is
the first stage of the women being guilty of an immearal act. And in the second ayal..
416, ‘wallaazaam ya'-tiyaalihaa minkam' “minkum’ means female and male. In the
second stage, it means that if the woman or the man are guilty and they have taabaa, or
they turn back to God... [reads 4:16 starting from fa-‘a-rizuu..], because 'minkum'
includes man and woman.

Another ayaf [reads 416 untit mawty...] means that you have to keep them at home
until they turn back to Ged. If not, if they refuse... the last aya! says that... [reads 4:18]
which means that if you refuse to turn back to God... it means if's deferred. It means you
have to stay at home until you die or you repent.

Resource Person (1) Would you conclude that for women who are not repentant, the
only punishment is that they confine themselves to the house? There's no death or no
other punishment inflicted on them, that it is enough that they are isolated until they die
a natural death?

Participant: Yes, or turn back to God. ..

Participant: Right, but if they continug to go on with their homosexuality, then the only
punishment is they are isolated?

Participant: No! I'm not speaking about homosexualiity at all! | don't agree that there's a
reference to homosexuality in this ayat because in the secend ayaf they say ‘'wallazaani
ya-tiyaanihaa minkum?, ‘minkum' means men and women, so this is the second stage.
The translation is wrong if it says, "if two men among you are guiity of such act", it
doesn't mean this in Arabic at all. "Minkum', is plural and it means fermale and male. .
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Resource Person {1): The plural refers to the "from among you" but beferg that it says
two men...

Participant: ‘Walazan aiso means ‘both’ who couid be female and male.

Resource Person (2): 1f you mention beth the male and the female separately, then the
terminology with regard to the male can apply for the male exclusively; pul If you use
just one term, then the fernale has to be assumed 1o be included. So, the idea is that if

“the women do it (4:15) then there’s the entire scenario, and then one extrapolates from
that scenario and says if men do it from ameong vou (4:16)... If's because they
mentioned the women and they mentioned the men. {t's the same situation. Not only
that, the verses are not even complete without the cther because it says ya, wallazaani
ya. All of this is taken together, just like you hold all four verses together to decide what
happens, to approach death or before death you make the taabaa,

Participant: t's faafisha.

Resource Person (2): . .Yes! In other words, tha other verse s connected. Otherwise, it
doesn't makas sense to have punishment for the women and then in tha next verse
prescribe more punishiment for them. No, the punishment is for the women who do it
arg for the men who do it

Participant: No, for me it seems to be a different situation because one is without
faabaa, the other with fpabaa. This is the difference. The first situation was without
taabaa. You put them st house because they didn't repent, have taabaa. The second
situation is they Fa’in-taabaa wa ‘aslahaa fs-'a“ri-zuu ‘anhumaa’. But in the situation of
the woman there's no faabaa, that's why she has to stay at her home fo think about
taahaa.

Resource Person {1} | think thai the point could be sustained grammatically because
what the text is saying (4:18) is that if two among you, and the two could be either men
or worren. Her point is that in the first passage it's saying that if women are guilty of
lewdness. then confine them to their homes till they die, and then it goss on to say but if
they repent...

The problem | have is why does it say twe? The first is general, If women are guilty
of faahisha, it doesn't specify which kind of faafusha, but the second one says if two
women, even if it's not men, it's twe women, the context appears 1o be homosexuality.
That's the question.

Participant: Two questions. One is, while we've been discussing homosexuality, i isn't
yet olear to me what gur stand on it is which | think is very important. The other is, | want
to know why was homosexuality considered immoral or a crime in those days? This
becomes especially relevant foeday because there are some realilies that have tc be
faced, such as bisexuality does exist. All human beings have dual characieristics of both
the male and the {female and sex conversion does take place.

Participant: Earlier you were referting to the fact that homosexuality is more sinful for

men than for women and you were giving the tentative explanation that this is because
one of tham is considered a woman. | wondear whether it could also be referred to the
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scene of Yunan and the misuse of the sperm, because i's also in the Bible, it's also in
the Jewish law.

Resource Person (1) Spilling your seed, definitely, but alsc in the scriptures there's
great stress on nomosexuality being ‘unnatural, and this of course is a great
controversy going con in the West today because i has bean medically proven that at
least 1C% of the human race is created in such a way that they are biologically
homosexual So, is it right ic think of these neopie as perverse ¢r sick? | think this is
one of those questions that did not exist in 7th century Arabia; they didn't xnow about
thig. | think it is an issue that needs to be considered. | was asked a year ago to write a
paper cn homasexuality in islam and | tried for one vear 1o find some material and |
couldn't find anything. | mean, there are a few references, but it was just not adeguate
for me to write about. | think that this i3 certainly a question in our modern period.

Participant: The problem | have, especially as far as homosexuality is congcemed, is
that it means “lewdness’. Faahisha’ here means iewdness. | mean, don't you then need
to consider what the Quran's atiitude on sexuality is before vou can decide whether
they refer to homosexuaiity here? Because if the Qur'an does not have a negative
attitude towards human sexuality, then homosexuality may nol necessarily come under
lewdnass'

Resource Persen {1): As you know this is a very big question in the West - | have
many Jewish and Christian friends werking in this area and none of them has been abie
to find any Biblical texi which supporis hemosexualily | don't think that this text, no
matter how we construe #, can be used t¢ support homosexuality. At this point in the
state of our research | wouid venture to say that the text of these three religions does
not support hemosexuality. That's the position of the text. The guestion is of whether we
can go beyond the text because it s a new situation, because they didn't have the
medical knowledge that we have now. | have great difficulty with this attitude of
desciibing afl homosexuals as sick because | don't think that ali these peonle are sick or
parverse and | think therefore that something needs to be done about the situation.

Farticipant: Does the text support any form of sexuality which is not geared towards
marriage and procreation?

Resource Person {1} In a paper called Sexuafity in Islam(31) this question about
sexuality has been discussed. YWhen we use the word “sexuality', we have o remember
that sexuality dees niot only refer to sexual intercourse between men and women.
Sexuality is a very broad ferm. Therafore, the statement made by one participant of:
"Wiienn we go out we leave our sexuality behind®, was reaily a very troublesome
statement, because when we'ra born, we are gender defined. We are born with sexuality
and sexuality is a part of how we interact with anything or anybody. Sexuality is not
confined to sexual intercourse. But if you're defining sexuality in terms of sexusl
intercourse, again in terms of the scriptures of Judaism and Christianity and islam, there
s absolutely no text which supports sexual intercourse outside of marriage. | think this is
the position of the sacred texts. This creates a great problem in the West where pre-

31 Source could not be traced - £ds,
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marital and extra-marital sex is going on all over the place. The question is, how do
these pecple deal with it? The way friends whao are ministers deal with it is they don't
talk about . They have agreed {o be silent because as it is, the membership of all the
Churches in America, except the Baptist Church, is dwindling, so if they say this is bad,
nobody s going to come. So they don't talk about it. In as far as the text is concerned, |
think the position is very clear.

Resource Person (3} | thought homosexuality was mentioned in the Qur'an, in Surah
Hud, where .a positive injunction has come against homosexuaiity. Where it is related
that an entire generation was wiped out, | thought it was because of the homasexual act
and the Qur'an is very precise on this issue.

Resource Person (1): | want to tell you one or two very interesting stories. One is, the
story of Lot, the nephew of Abraham. In the Bible it is related that once he was
entertaining some male guests and the people of that land were very wicked and they
came and knocked on his door. They said, "We want to know these men”, which means
we want to have sex with these men, and he said, "No, no, they are my guests and you
cannot have sex with them”. In place of those male guests, he offered his two virgin
daughters which was not accepted therefore his virgin daughters wers not raped. The
second story is i the Book of Judges, which says there was a man called the Levite
and he had a woman {sometimes she's referred to as his wife, sometime as his
concubine); there's some ambiguity about it. They have a quarrel, she leaves him, she
goes to her father's house and he goes to bring her back and his father-in-law detains
him, and they have fun for two or three days, just entertainment. This Levite and this
waornan and the servant are returning and he has his donkeys and sc on. They come o
this place called Gibeah, thie strange land where they want to camp. Nobody wants to
take them because they are strangers and this old man who is also from the same area,
comes, and the Levite flatters him a little bit and manages to get hospitality for the night.
They go to this old man's house and the two men are eating and drinking and there's a
knock on the door and the men of the tribe of Benjamin stand and surround the house
and say: "Send us out this man, we want to know him, we want to have sex with him".
He replies "No, no, this is against the code of hospitality. You can't do that. Instead of
this man you can have his concubine and my young virgin daughter,” and they say, "No,
we don't want that.” Whilst this argument is going on, this Levite gets up, takes this
woman and throws her out and shuts the door. The story goes on that she is raped from
nightfall til morning and when morning comes she falls out there down on the threshold.
This Levite gets up in the morning and is going ¢ leave and she's on the threshold, and
he says, "Get upl" and she doesn't get up. He picks her up and puts her on the donkey
and goes home. When home, he takes this woman, he cuis up her body in twelve parts
and sends each part o the twaive tribes of Israel and says, "Look how wicked these
people of Benjamin are. Look what they have done to her," and then he started a fight
between his tribe and their tribe and so on. if you study the text, it's not clear whether
that woman fallen on the threshold was dead or not. She may not have been dead, but
anyhow when he cuts her up, of course, she was dead after that.

The reason I'm telling you this story, is that in that culture hospitality was only
extended to males and this raping of women, throwing out these women in order o
protect his guest from homosexuai attack, was considered nothing. There's a Christian
theclogian by the name of Phyllis Trible who has written a wonderful book called Text of
Terror: Literary-Feminist Readings of Biblical Narratives and she's taken several of

180



Part 2 B: The Process of Muslim Jurispradence: Women in Society

these Biblical texts, which after all miliions ¢of paople believe 1o be the sacred text, and
said, "Now, tell us, what do these stories mean and how as women, are we supposed to
deal with this?" These are never read out in churches, but these are texts and there are
many more of these types.

Participant: We're taiking about texts and as Muslims, we are supposed to have faith in
the other divine books and if the Bible is a divine book, why do we reject the story of
Genesis there, for instance, and why do we say that is not correct and what the Quran
says is correct? | mean, how do we believe in two contradictory texts?

Resource Person {1): . .It's a very valid question because Musiims say, and the Qur'an
says, that the Qur'an is a confirmation of previous scriptures. But, as a matter of fact,
Muslims don't believe anything which is in the Bible, and the reasen for that is that there
is a statement in the Qur'an which says that some peopls, some Jews and some
Christians, may have changed some words in the original text. From that the inference
is it's all wrong, and the only Muslim that | have ever come across in my life who ever
read the Bible believing it to be true (there may be others) is Sir Syed Ahmed Khan.(32}
He learnt Hebrew and started to fransiate the Bible, and his writings on this subject are
not avaiiahle at ali. That part of Sir Syed Ahmed's thoughts has been totally suppressed.
He was the only one | know of who believed that it's refigicusly imperative for us 1o read
the Bible, not just with a negative aititude.

But going back to the question, If these stories are in the Bible, don't you think we
also have to deal with that? These are very difficult stories, the whole question of
homosexuality and adultery, etc., is so complicated. These are like case studies, s0 |
think whenever we get together on research projects as these, we also need to consicer
these kinds of stories.

Participant: We have to get to what is the reason for forbidding zina or homosexuality:
which is more dangerous for the society, and relative to the punishment which is worse
than the other?

Resource Person (1): An Arab-Muslim teaching in America was asked by some
Americans, what do you think is the lslamic position on or the Muslim atlitude to
homosexuality? How do Musiims deal with homesexuality? He said, "Weli, Muslims stili
haven't come to grips with how to deal with heterosexuality [laughter] so we haven't
come to homosexuality " | think that's really the summing up of this guestion. We haven't
dealt with heterosexuality yet, sc let's postpone the other question.

Participant: Specifically because of this Zina Ordinance and so on, what would be the
position for women who, for instance, due to some social reason do not get married or
can't get married, and also women who've been divorced - and | think most of us are
aware of the stigma that is attached to divorced and widowed women in our society
What is the Qur'an's stand or our stand on what is to be done to their sexuality which is
ignered? Is there an imperative injunction against pre-marital sex for one thing in the
Qur'an? That would be the first part of the question.

32 {d. 1898} enlightened Muslim scholar, who emphasised the need for educational reform among
Muslims. founder of the famous Aligarh University in India.
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Resource Person {1}: The term zing' does not distinguish between adullery and
fornication but in Jewish law fornication is not a ¢rime. Adultery, "Thou shalt not commit
adultery”, is not fornication. if a man committed aduliery, adultery could only be
committed i the woman was married and if adultery was commitied, then the
punighment had to be given But if 2 man had sexual relation with an unmarried girl,
even against her will scmetimes, what he was required to do was to pay something like
40 shekles, (a small amount of money) to her father. if the fact became known, then he
hzd to give this money and he was regquirad to marry her. That was his only punishment.
In Jewish law, the writ of divorce can only be given by a man, called a gef. A woman can
ask for a divoree, but uniess the man gives her that she cannot be divorced. This is the
case even today under Jewish law. But where he had pre-marital sex and then had to
give marey and mairy her, this was the only kind of marriage in which she got a right to
divorce him, anrd she could demand a gef. The point is, in Jewish law fornication and
adultery are not considered on the same level and fornication is looked at much less
sgriousty. This is not what the Quir'an is saying

Resource Person (3): | have a guestion | was asked once, when a man can have four
wives, why can't z woman have two husbands at least?. .

fasource Person (1) Why two, why not four?
Resource Person (31 . Okay, two or thiree or four or whatever, but why not more than ong?

Resource Person {1} Well, i's a patriarchal systemn and in a patriarchal system, it's
very imporiant 1o determine who the father of the child 1s whereas it a2 woman had
several husbands, this could not ba dene. ..

Resource Person {2): Surah Al Nur (24): verses 2-4 [see p. 164 above] say ‘azzaanil
which is ane who commiis zina. Right? Now, if you are married and you commit zina,
Row can you marnry anywsay? '

Participant: But we're talking about peopie who aren't married.

Resource Person {Z}: It says there is a prohibition on people to marry a person who
does zina. We're talking about the person who does adultery and wants to be married. if
we're talking about a person femaie she can't already be married, since she can't have
more than one husband, right? The restriction on who she can marry is "only another
person who has commitied zina". in cther words, this is not taiking abotit a person who
commite aduitery. but the foricator. The female who commits zina can only mairy
somecne who has aiso committed it or an idolator, the verse says. If we know that a
worman can't have more than one husband, i's not saying & woman who is married to a
man has had sex with another man, ie an adulterer per se, cannoct marry any but an
adulterer. She's aiready married. So if an unmarried person commits zina, she can only
marry a person whio has already comimitted zinag as wall _

Participant. You mean, zina wouid then include people who were not married at all,
never have been.

Resource Person {2): Otherwise, who should they marry... If she's an adulterer, and
alieady married.
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Resource Person {1} She's talking about the case of 3 woman who's not married, and
she's having sex with sormeone else who also may not be married

Resource Person {2): Sorry, mayke 'm being (oo subile with this. .. A woman cannot
have two husbands, right? Please, I'm trving 1o make a point here only with regard to
the terms ‘wazzaanil, “alzania’. a person who commits zina. I'm giving you the English,
fet's see what it means. It means that the person who commits zina, fermale, can only
marry anyone who commits zina, male, or someone who disbelieves. Any female
already married cannct marry anyone else whether he's an idolator or an aculterer or
whatever, so it must mean semeone who s not married.

Just take the term, a person who commits zina, femaile, car‘not marry anybody, she
is forbidden to the believers. I{'s forbidden because then prohibitions are put on marrying
that person, it would not apply if she's already married.

Participant: From that peoint of view then, most of the men in cur scciety cannot marry
us because i think it's an accepted fact, especiaily in Pakistan that men do not go into
their marnages as virgins. Only idicts do and that too is a socially accepted fact, they
are actually called idicts. So what happens to the vast majority of women who then
would be ineligible to those men because those men have obviously, acceptably, had
sex without teing married?

Participant: Looking at the verse, yes, but there's so many other things. in principle it's
not aliowed for men either. In principle even in the case of inheritance, if you look at how
various powers back various interprefations of the Qur'an and not other sections of the
same interpretation; there is nc law in Pakistan that forces a person to give to the
daughter whatever her share is. Why is that not being enforced threugh a punishment,
i.e. that if you do not give yvour daughter her share, which is very specifically in the
Curan, you will be jailed or whatever.

Resource Person {1}: | think we should be very iroubled by the fact that the word “zing'
in Arabic, and in the Quranic context, does not distinguish between adultery and
fornication because | think these two must be distinguished. They are not at ali the same
thing and they are certainly dealt with very differently in both dewish and Christian law. I
we are considering the Qur'an to be a continuation of the previous scriptures and Islam
is following upon these traditions, there has to be some sort of continuity. That these
traditions do distinguish between adultery and fornication has to be taken into
consideration tecause there are so few Qur'anic passages deaiing with the subject at
all. Just as it is imperative that we distinguish cetween zina and rape, which the Zina
Crdinance does not do; we also neesd to distinguish bhestween zinafaduitery, and
zinaffornication. Therefore | have trouble when | read Yusuf Ali who says, "The woman
and the man guilty of aduitery or fornication...” because in the text it is zina, it dossn't
say separate the two but he separates the two, that's an inference on his part, and this
is one place where, | think, historical research is very necessary to know what was the
case law at that time. Were there any cases that were brought before the Prophet which
distinguished between the two and let us see how it was done. There may be some
ahadith. | think at this point in time and for the future these two must be distinguished.
That's my first point.

Why is adultery irealed as more serious than fornication? Rscause adultery is
petween married people which means that they already have a contract with somebody
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glse and the contract reguires marital fidelity as a part of the contract. When they are
guilty of aduitery, they are guiity of breaking a contract into which they have entered. In
the other passage where it says if a man accuses his wife of adu'tery he has to swear
three times, etc., it seems t0 me incredible that a woman or 38 man who commits
adultery, is purished for it by 80 lashes in pubiic and then the marriage is resumed as if
nothing happened. We can't simply assume that. When it says that when a man guilty of
aduttery, (I'm going to read "zina' as "adultery' here not as 'fornication') cannot "marry
anybody but a woman similarly guilty” | would read it as: if an act of adultery has been
committed between two people then they should get married to each other. That's my
understanding of it rather than they can't get married to anybody or never get married. |
don't think that sort of prohibition is here. !t means that they shouid not go around
marrying somebody else, for instance this man who's a philanderer shouidnt go and
marry an 18-year old virgin. He should marry someone who is also in a similar position
to him. I don't read it as there is a prohibition against their getting married. '
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Participant: We discussed this question of punishment, lashes: is 1t stated in the
Quran. oris it from the Jewish tradition?

Resource Person (1} Not lashes: the Jewish tradition was stoning. Stoning was then
abolished by the Christian tradition. Later there's the effort made by these Muslims to
revive it. There is no Islamic justification for stoning. . There is no mention of stoning in
the Quran.

Participant: If the guestion is why this was included in the Hudood Crdinances
introduced in Pakistan: it was included on the basis of four ahadith. not on the basis of
the Qur'an. In the judgement, in which the Federal Shariat Court decided lashes was
unlslamic, they quoted each hadith and gave arguments that three of these instances
happened before the revelation of this paricular ayat and the last eng they said was s
very weak hadith.

Participant: | looked 2 lot for the source of it and it's not there in the Qur'an but | feund
it in the last khutba [sermon] of the Prophet at the time of the Hujatul Wida it says that
the child should be born of the marriage bed and adds something about anybody who
violates this shall be stoned. | don't remember the exact words but something to that
effect.

Resource Person (1): | find that very hard to believe that the Prophet could have said
that because the Prophet could not have said something against the Qur'an.

| want to make one comment about the hadith which | described as 'israelite’
because it's really very important. Some people say that the Jews put a lol of Jewish
traditions into Islamic tradition. On the basis of my research, | would state that it was not
the Jews who put the israell traditions into the Isiamic traditions it was the Muslims who
did that, and | will give you cne example of how it happered. Inthe Tafsir Ibn Kathir, one
of the most important fafsirs of the Qur'an, the commentary regarding 4:1 which relates
to creation he says, "It is an Israel tradition that woman was created from the rib of
Adam”. One hundrad pages later in the same bock while commenting on another
passage which deals with the creation of weman, he says. "and woman was created
from the tib of Adam" $So one hundred pages after saying it's an lsraeii custom, in the
same book, he has assimilated it. Because it suited their purposes, they took these
Jewish traditions and assimilated them.

Resource Person {2} lbn-i-Khaldun who is noted as a historiographer, says that the
Muslim Arabs when they had questions about the unseen, creation, the afterlife, and the
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like, they used o ask the Ahiu'-Kitab, People of the Book, that were among them for
explanations and the Ahje’-Kitab that were amaong them were not rabbis, theologians or
priests, they were just your average everyday Christians and Jews, who had absorbed
mythology as fact. When a Muslim would ask each of them about these things they
would give the answers that were - and stii are - common. These things were abserbed
by Musiims pricr to their actually getting specific reveiations with regard to these aspects
of the Hereafler and became part of their thinking which then filled in what was not said
in the Quran. When the Muslims transmit them later, you have to understand that
they're not aiways transmitting something that is based on actuality. Later thirkers like
ibn-i-Kathir do the same thing. Early Muslims had already absorbed these types of
things and, we're bound in them now

Resource Person (31 | just have one more ohservation. If you want to break this Zina
Ordirance, one nseds to note that these laws are absorbed In one concept called
istidial . in i's ordinary use Cistidial means inferring of cne thing from another, and the
two chief sources recognized for such inferences are custom and usage and the laws of
the religions revealed befora Islam. For example, take the four-hoofed animals that you
are forbidden to eat: this is an injunction that came in relation to a previous religion, and
was later absorbed. Stoning could have been absorbed inte the framework. But this is
how 1t is been made use of by lawyers and jurists.

Participant: Just to interject here that according to scholars, such as Maulana Maududi,
the purpose of floggings was not to physically harm people, and there's a whole
passage where he said it was done in the morning hefore the sun came out, or after
sunset, o avoid the heat and that wher it is an old person then a hundred iashes could
mean with a hundred straws or whatever. According to these scholars, the purpose was
to shame the offenders in front of the community.

Participant: The very fact that you quote Maududi on this, although on other things you
disagree with him, i3 a question in itself. Even the person who has actuaily confessed to
zina, can say, "Look, i've changed my mind"”, and then you're not supposad {o impose
the punishment at ail. There are jurists who interpret. "Loak, if He knows it, then i's
good for vou not te disclose it because then it's between you and Allah". The provision ig
just to guard against open lewdness. And who would have sex out in the open for four
witnesses to see? 's close to impossible... You should take the spirit of this and say
that actuaily it's not at all meant o be imposed. Of course, in Pakistan people think
cifferently on this and Pakistan happens to chose fc take the opinion that as an islamic
state we must impose this as our duty to Aliah, or the regime or whatever,

Participant: On the question of lashes again just to clarify: when Pakistan went ahead
and started flogging pecpie by having this 50-yard run-up, Sy this huge wrestler type,
wielding lhis enormous whip, the Federal Shanat Court said # had nothing to de with
islamic punishment and at one point gave a ruling saying, ‘what you are doing has
nothing 1o do with islam, this has to do with martial law regulaticns'. The Saudi
governmant apparently aiso said the same thing ¢ the Pakistan government, 1.e that
what you're doing is not in keeping with Istam

Participant: Actually, the Hudood Ordinances prescripe the length and quality of the
whip and that is not the whip which is used {o give these punishiments. What they use
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are these long leather whips and they ceme running and sort of try to kill you with the
first lash. Peopie have fainted and been taken away and the rest of the lashes given
subsequently, Plus, under the martia! law regime, women were flogged for the first time
in Pakistan's histaory.

The Law of Evidence

Resource Person (1} Suran Al Bagarah (2} verse z82. the longest verse in the
r’\ 1
Gur'an.

Participant: Our concern in Pakistan sterns from the fact that in 1984, afier a long
drawn oul batiie belween women's rights groups and those proposing a change in the
law of evidence, the new Law of Evidence, now in praclise, was promulgated in
Pakistan. And, | would say. largely due to the noise and protest that we made it was not
promulgated in the form originally proposed which said that for all matters you would
need two male witnesses. faling which... it went on and on and on. The current Law of
Evidence retains, more or less the Law of Evidence as it was before 1984 but adds fo it
a clause that says ithat in the case of "future financial obligations, when reduced to
writing" et - it's really paraphrasing this ayaf ...

Chair: | would like to just add, interestingly, this faw has actually not been implemented
anywhere in Pakistan, it is on the statute books, it has been passed, it has seen the
most agitation from woemen's groups but on the other hand ong has not seen any
implementation of it in cases yet.

Participant: Cases and contracls which were drawn up before this law and which
happen to have two women's signatures, or that of one woman and one man, are now
heing challenged retrospectively in court.

Chair: While this law was passed in 1984, what we would cail classical bocks on
Muhammadan law, e g Mulfa's Mohammedan Law, Justice Hidayatullah Fyzee, etc.,
also contain a similar element on the requirement of marnage: either two male
witnesses or one male plus two female withesses. it's net just come up with the martial
law regime: it was something that was always considered the acceptable thing.

In the Law of Evidence it's not giving a2 woman half an evidence, it's giving the other
woman a corroborator's power {which again one can argue about) What | dont
understand is that all along in the classical works this requirement of twe female
witnesses or one male has been thare for evarything. 'd like to know whether this is the
only verse in the Qur'an on the basis of which you're talking of two female witnesses
equivalent to one male or is there any other ayaf?

Resource Person {1}: This case illusirates betlter than perhaps anything how the
Qur'anic text has come 10 be seen through the lens of the ahadith because we have that
hadith in which it is said the Prophet encountered this group of women one day and he
said. "You should give sadiga" and they said. "Why?" He said, "You are deficient in
inteliect and you are deficient in pigty or rightecusness” and they said, "Why are we
deficient in intellect?” "Because the evidence of two women is equal to that of one man;
because you mensiruate therefore you miss prayers and therefore you are deficiznt in
ihadat” and so on. This padith undoubtediy reflects the thinking of the early generation
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of Muslims and it is through that lens
If we look at this verse step by step,

that this verse has come {0 be read.
the context is the writing down of mercantile

contracts because in Mecca, a society in which trading was s chief means of earning a
ivelihcod, these people were making ali these oral contracts. The first part of the
injunction is “write it down because otherwise you'll forget and complications will arise'.
The first injunction s to the scribe, "Write it faithfully” and so on. Then in case one of the
parties & mentally deficient and is not able o himseif or herself to dictate, "Let his
guardian dictate faithfully." Then when the contract is written, it nesds to be witnessed.

0 ye who believe!

When ye deal with each
other,

Ini transactions involving
Fulure obligalions

I a fixed period of time,
Reduce them 1o writing.
Let a scribe write down
IFaithfully as between
The parties; let not the scribe
. Refuse to write: as Allah
Has taught him,

So let him write.

Let him who incurs

The hability dictate,

But let him fear

His Lord Ailah

And not diminish

Aught of what he owes.
If the party liable

Is mentally deficient,

Or weak, or unable
Himself to dictate,

Let his guardian

Dictate faithfully.

. And get tweo witnesses,
Out of your own men,
And if there are not two men,
Then a man and two women,
Such as ve choose,

For witnesscs

So that if one of them
errs. The other can remind
her.

Surah Al Bagarah (2): verse 282

Yaaa-'ayyuhallaziina "aa-
manuuu’'izaa tadaa-
yanlum-bi~daynin "ilaaa
“ajalim-musam-man-
{aktubuuh. Wal-vaktub-
baynakum kaatibum-bii-
“adl. Wa laa ya’-ba
kaatibun “any-vakiuba
kamaa ‘allama-hullaahu
fal-yaktub. Wal - vumli-
hillazi1 “alayhil - hagqu
wal-yattaqil-laaha
Rabbahuu wa laa yab-khas
minhu shay-"aa. Fa-'in-
kannallazii ‘alayhii-haqqu
safii-han "aw za-
laa vas-tatii- "u "any-
yumilla huwa fal-yumlil
wallyyubuu bil- “adl.
Wastash - hiduu shahii-
dayni mir-rijaalikum : fa-
‘tilamz ya-kuunaa rajulayni
fa-rajulunw-wamta-"ataani
mimman-tarzaw na
minash-shuhadaaa-'1 "afi-
tazilla "ih-daahumaa
fatnzak-kira "ih-daahumal-
“ukhraa. |
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The wilnesses

Should not refuse

When they arc called on
{For evidence).

Disdain not o reduce

To writing (your contract)
For a future period.,
Whether it he small

Or big: it 1s juster

in the sight of Allah,More
suitable as evidence,
And more convenient

To prevent doubts
Among vourselves

But if it be a transaction
Which ye can carry out
On the spot among
yourseives

There s no blame on you
!f ve reduce it not

To writing.

But take witnesses
Whenever ve make

A commercial contract,
And let neither scribe
Nor witness suffer harm.
If ye do (such harm}.

It wouid be wickedness
In you. So fear Aliah;
For it 1s Allah

That teaches you.

And Allah is well acquainted
With all things.

Wa laa ya -bash-
shubadaaa- u 'izaa maa
du- "uu. Wa laa tas-
‘amunu an taktubuuhu
sagii-ran aw kabilran
‘ilaaa "ajalth. Zaalikum
“agsatu “indallaahi wa
“aqwamu lish-shahaadati
wa ‘adnaaa ‘allaa
tartaabuuu “illaaa "an-
takiuua tijaaratan
haaziratan tuditruun
ahaabavnakum {a-
laysa ‘alaykum
junazhun "aliaa tak-
tubuuhaa. Wa “ash -
hiduuu “izaa tabaaya *-
tum. Wa laa yu-zaaarra
kaatibunw - wa laa
shahiid. Wa “in-taf- “aluu
fa-"'innahuu
fusuuqum-bikum.
Wattagullaah ; wa yvu-
“atlimu-kumullaah.
Wailaahu bi-kulli shay-"in
‘Aliim,
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Here foliow the crucial three or four lines that we need {o look at; "Get two withessas out

of your own men." §

o the first preference is to get two men and if you are a radical

feminist you say why two men? But because in that world it was men who were doing
the trading, the thing that was most practical is to get two men but if not two men then a

man and two women. As pointed out the thing 1o see here is
"so that if one of them errs..
‘gets puzzled) ..

witnesses”,
confused',

(this word is notl actually "err', it's
the other can remind her.

choose
‘gets
it's not that two women are

"such as ve

withesses one after the other. It's only if one of them forgets or gets confused or gets
puzziad, the other one can remind her. The other one doesn't give evidence. The other
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one serves as a councit to the first. Of the two there is only one who s the witness. This
was done because women at that time were nol used to going to court - women still
today in the 20th century are not used to going 1o court - and this was another protective
measure for women. it was not meant to reduce women in this stupid way of 2.1

What has happened throughout everything that we've been talking about since Day
1 of our meeting is an effort to reduce women to being less than men. it's ridiculous
because with this thing they have made it mathematical, 2:1 and it goes on. With the
gisas and divat (retribution and biood money) taws they alsc have these mathematical
equations coming in. But, Quranically, this is not what it means at all.

Resource Person {2): in addihon, you netice that the verse afterwards goes on to say
that If someone is called {o be a witness then they should not refuse. Now again, thers
was the context that few women were parl of the business dezling, but alsc the fact that
the regson why you must have someone to overses this affair, someone who'll write it -
and not just ane person - is 16 prevent semeone from abusing the contractual situation.
So you have two men for example who sign the contract and person A decides that he
wants to get something out of i, so he lies. He says this i3 not the way it was. there was
something else that is missing. Two men together are considered as equals and it is not
so easy for im to coerce the other man. But, suppose the other party is a weman, he
can coerce this woman and say if you don't change your evidence then | can do such
and such to you, bul she has the corollary of another woman with her, she has a
carroboration not just in terms of the evidence itself but in terms of support at being able
to come forth with information that she has. When the verse goes on to say, if vou're
approached if two women are approached to be able to caome to do this - one 1o be the
witness, one 1o corronorate - then you can't refuse. Now if you were one woman and
they were going tc approach you to do this withessing. you'll say, "No, | dor't want to go,
| don't know what they're going o do to me afterwards,” and this whole systermn of abuse
of wormen also comes to mind. 8o the companionship of the second woman gives her
strength to enier into a contractual withessing in a context where shie was not respected
and she was coerced into many things.

You can see that iooking at the content only in regards to the context heips you to
take the essence of the Qur'an a liftle bit further. Faziur Rehman in addition says that if
the reason why there had to be two no longer exists, then it is possible for there to be
only one. He looks at the legal raticnale as contained In the text of protestion. He
conciudes therefere that If you come to a different circumstance where there is greater
protection and the woman as a single witness can come forward because she knows
the business ¢f the trade and the like, then if you are not concerned with her ignorance
about the matlei nor with the protection of her rights as a witness in the courts, then it is
not necessary fo uphold this provision o the isiter; you can go only to essentially what
you are trving to achigve and that is two reliable witnesses.
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Woman as Field

Participant; We are going 1o discuss some of the other ayaal Surah Al Bagarah (2). verses
222 and 223

Resource Person {1} If you lock at the content and spirit of the Qur'an, what It is saying is that
God created men and women s0 thal they should live togethier in tranquility and narmony and
equality. So it is not creating 2 hierarchy, it I8 nct creating any kind of a division | agree that it is
addressed to the men. Throughout the Bible much of the text was addressed to the men. It
was a literary convention of the Semitic languages that they were addressed, most of the time,
to men. But you see aiso the commandments regarding prayers addressed fo the men
Muslims have never interpreted thoss as referming only to men. They refer 1o everybody.

Participant: For 2:222 the word describing menstruation is transiated differently: it s a
“harmiful thing. it is a "pollution’, it is an 'iliness’, it is ‘impurities', so already there are
various translations.

Surah Al Bagarah (2): verses 222

They ask thee Wa vas- ‘aluunaka \ 4,05 ’:J d@h . 1 w’ O
(Concerniig women s ‘aniimahiiz. Qul huwa ’J\‘M o “"’}9
Courses,

way: They are

. - . e . . b n /,-’ N by
azan-fa “-taziiun-rusaaa-'a Qﬁgj /ﬂ 9 a{,afhj@?‘t;ﬁd\
" £l -~

filmabiizt walaa tagrabuu-

wd a pollution: AL LR A
A hurt and a potlution: hunna hattaa yat-hurn, Fa- 435 j JEsed O (J‘“ﬁ”& J@ja’b[’

So keep away from women
In their courses. and do not
Approach them until

They are clean.

But when they have

‘izaa ta-tahharna [a’-tuu- -2 ai""ﬁj 9 -
i @gs,_).g.bwé Ot \Hiws&i
nunna m:in hay-su _

“amara-kumul-laah. Tnn
a llazha yuhibbut-

Purified themaclves, Tawwaa-biina wa

Ye may approach them yuhibbul-Muta-tahhiriin.
In any manner, time, or place

Ordatned for you by Allah.

For Allah loves those

Who tumn to Him constantly

And He loves those

Who keep themselves pure

and clean.
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Participant: Over the last 10 years in Pakistan, we have had many opportunities 1o have a
dialogue with reactionary male maulvis, and this is one of the verses which is thrown at us as
saying women are undlean for so many days, therefore they are inferior.

Resource Person {1): The so-called historical ¢or patriarchal religions starting from Judaism
onwards, are only a few thousand years old. For tens of thousands of years before that there
were gther kinds of reiigions. We call mast of these religions pre-histerical because we do not
have documentary evidence relating to them. But we have other forms of evidence, including
archaeological. There is already considerable literature on what are called the 'goddess
religions'. '

For several thousand years before the rise of patriarchal religions there were matriarchal
societies. These were societies that were headed by women and were basically agricultural
What people worship is directly related to how they live, so that in earfier times when human
beings were hunting animais, they worshipped animals; we knew this from cave paintings in
ancient France. Spain and so on. Then when human beings started living by practising
agriculture the centre of their worship was the earth, soil and fertility, etc. Al sorts of fertility cults
arose and you see this also in the pre-Judaic mythology in the Middle East.

In the earlier matriarchal societies that we kriow, they did not know how hurnan beings
were bomn, abcout the process of reproduction. They believed it was only women who
reproduced. They did not think that it had anything fo do with men and women were very
greatly revered. There was a sense of awe about women's iife-giving powers, and biood was
not considered a symbo! of impurity but a symbol of life. But then, as the structures changed
what begins to happen is that there 15 a transformation from blood as a symboal of life. This
concept of taboo applies to things that are considered either (0o sacred to be handled or tco
impure to be handled. In Arabic we have the word haram and the word in Arabic means both
that which is sacred - e g . masjid-ut-haram - and also that which is forbidden.

Originally blood was considered to be sacred, not impure, and women were considered
possessors of this sacred power of creation. Then you have the rise of the patriarchal
religions and everything starts getting turned around.

About this that women are “impure’ being thrown in your face, it is actually a hadith and
not just one hadith. it is repeated many times in Bokhari and Mushm. This fadith says one
day the Prophet went to a meosque and after the prayers he was coming out and met a group
of women. He said to these women “Look you women, you should give sadiga (charity).
They said ‘Why?' and he said Because you are lacking, you are ‘nakis uf agf [Urdu} - it
means deficient In reason; also ‘nakis uf di' means deficient in prayer. They said "Why? He
said ‘Because the evidence of two women is agual fo one man and because you have
menstruation’

Just think about it. if God has created women in such 3 way that they should menstruate
and has said at the same time when you menstruate you should not pray; then the same God
turns around and says 'hecause you dic not pray therefore you are deficient in ibadaf’ 1s this
any Kind of justice? It's absolulely ndiculous that first you exempt somebody from doing
something and then you hold that person responsible and consider that person deficient
because they didn't do it. You can't have it both ways. Either you're exempted or you're not
exempted - either you ¢an pray or you cant pray. it's a circular argument. that business of
deficient and that two women equal are man; itis a total misreading of that passage.

Again we have collective biases coming in. This idea that women are deficient in inteflect is
coming out of a dualism which was mainly Greek. The Greeks believed there were two
principles: oneg higher, one lower. The higher principle consisted of reason, the lower principle
consisted of physical or emotional aspects. Reason was the highest faculty because you had
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access to God through reason and God was also referred to as fogos', which is reason’.
First it was: reason is the highast, matter is second; then it was: rationality equals men and
corporeality equals wemen. This has done enormous damage to women because women
have always been seen as irrational, as lacking in reason. That's where it's coming from. All
of these biases are in these ahadith.

in fact, these are beautiful verses, because what these verses are saying is recognizing
and honouring the life cycles of women, that wormen have this rhythm, this whole cycle of ife
which consists of menstruation and so on.

" When you read 2:222 on menstruation this is like "they're dirty’, right? But it is not that
they are "dirty', it is that this is a time apart for them, because wornen have seasons of life.
This is a whole cycle of life, that you leave them alone in this time. it's that they have this
physical pain or difficulty whatever, and therefore at that point, you shouid not expect them to
have sexual intercourse with you. Quf huwa’' azan-fa-tazilun-nisaaa (aziat in Urdu) 'it's
painful'. This is not "harmful' in the sense like a virus.

Participant: My immediate reaction is that it's addressing men and that it's "harmful’
Participant: {I's not this "aza' for the men. If's something like the wornan 'is illness”.

Resource Person (1): "Aziyat is from the same root. We could read it backwards; read 2:223
first: “Your wives are a tiith 30 approach your tilth now and when you will'. If you were a farmer
and you were dealing with the land, you would know that there are certain seasons where you
sow and you do the harvesting. The body of a woman has always, since time immeamarial,
been likened to the esarth because the earth has its seasons when you sow and when you
reap Likewise it's important to realize that you should only have sexual infercourse with women
during the proper season. Read 2:222 and 2:223 backwards, | think it makes a lot of sense.

Participant: So this "aza' is for the women, if's not for the men. Use the same example of
the man and the land; it's not aza for the farmer, it's aza for the land.

Participant: Is it "hurtful' or "harmful' because that makes a lot of difference.

Resource Person (1): | think it's "hurtful'.

Farticipant: "Hurtful' ves "aza' from 'aziya'.

Participant: So "aziva' s “hurtful’, not "hurt’, or “harmful’

Participant: Can we lock at Yusuf Ali's translation in English. it says "...they {presumably
the courses) are a hurt and a pollution’. Where did "pollutior’ come in, there's no Arabic for
that, no? 3o all it is, is thal they are a “hurt’, would that be the transiation?

Resource Person {1): | think so.

Participant: Nof ‘poliuticn’ because pollution’ means that she's dirty.

Participant: But there is a mention of 'take a bath' or whatever because you either did

intercourse, or you are not pure or you're not clean, which makes fahharna a need and it's
a tahharna from something dirty.
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Resource Person {1): Not at all. Why do we perform vozoo before prayver? Not because
you are dirty, but because of ritual impurity; ritual impurity beth in Jewish law and in Islamic
law is if there is any sort of emission from your body, any kind of emission, you are
required to purify yourself ritually. When men perform vozoo you don't say they are dirty
and stay away from them. It is a ritual act of purification. 1t is rot that they are morally or
physically dirty. Tahharna is required for many things, not only for menstruation.

Participant: Whal is being said is thal, by implication, it is a pollution since you are
reqguired to purify vourself.

Resource Person (1): But ‘pollution’ is not the right word. It is that you are not in a state
of ritual purity, for various reasons. Men also, before prayer, are required to perform
tahharna, for vozoe is a form of purification.

Participant: The word fawwaabiina in 2:222 means the one who did something and
again he or she came te Allah and made amends.” i{'s still the word “tawwaabu?', which
means someone who did something wrong. {('m fargetting about "azg' right now which
may be a problem of transiation.}

Participant: | think the word “fawwaab’ is when you discbey what is the ruie of Allah, and
then you have to turn to Allah again. So If the man has intercourse with her when she is
menstruating, he discheys Allah’s rules. He has to istafhar or 10 have the faabasg and tumn
to Him.

Participant: is there an exact meaning for ‘aza and for ‘fahha', and what does it mean
‘tahhama and then tawwaabiinag”?

Resource Perseon (2): 'Aza'is a word that means "pain’ or "discomfort’ and it was also decided
that it means that to have sexual intercourse during that time i1s harmful to the woman, What
happens however is that because the verse goes on fo say halfaa yat-hurn' an association
was falsely made that the need for the fahiharna indicates that the iddeh is somiething filthy or
unclean. But the problem with fahhara is it is alse the terminology used for circumcision.
Tahharna has a lot more to do with the fact that there are certain rifual performances that you
do such as vozoo, and one of the things that reguires a ritual act of cleanliness is bleod. Sa the
ritual act of cleanliness does not necessarily indicate that there is something in and of itself
dirty. It is an act or a thing that has 10 be put into a state of preparation for salaat. it comes
down many certunies later that heydan of itseff is dirty, but it's not.

Participant: | feel even in the hadithh and 2:223 both, the sexuality of women is not given any
importance. They are mere obiects from what | read. [See page overleaf]

Resource Person (1) I's a highly symbolic verse, and you have to understand the symbciism
of the earth which is very campilex. This is not only in Islant. If you look at the history of religion,
for thousands of years the earth has been seen as a symboi of life, not just an object. Even
today in many paris of Africa, people worship nature. This is a very profound image, that
women are like the earth. They give life, they have seasons. If you are a wise person, you will
sow and reap wisely, and with compassion and with consideration. But of course if you're going
to interpret it in the sense of crass materialism iike most of these people do... But those Arabs
were great linguists. They produced only one art and that was the art ¢f poetry and language.
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Your wives are

As a tilth unto you

So approach yvour tilth
When or how you will;
But so some good act
For your souls beforehand;
And fear Allah,

And know that ve are
To meet Hin {in the
Hereafler},

And give (these) good
tidings

To those whe believe.

Surah Al Bagarah (2): verses 223
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Participant: When it says that “your wives are a tilth', the image of the translators over the
centuries seems to be viewing a piece of land as something that you own. It's this concent of
ownership which still comes across in the translation that | have a problem with,

Participant: | have problems with the identification of women and nature because it leads
us back into this dichotomy viz-a-viz nature and women being only nature.

Participant: It says. approach your tilth when or how you will and then the next part, "but
do some good act for your souls beforehand'; if yvou approach the woman, you have te do
something good before that - in other words balance it because this is something that's
Wrong.

Participant: There 1s also an ayat in the Qur'an which says that bafore you go and speak 1o
the Prophet give some sadiga. Golng and spesking to the Prophet is naturally something
good and if you are asked to give sadiga which is also something good, it sort of means that
this act is venerated.

Participant. in this verse it's written "so approach your tilth when and how you like' 1 read
It relates to the position of intercourse. You can enter from front or behind [laughter]. This
was a male interpretation, imam Ghazall | suppose.

Resource Person (1): We are once again encountering one of the major problem that
arises: we have to read the Quranic text very carefully and cleosely, but at the same time
we have to guard against whiat may be called a literal understanding of the Qur'an. We
have o somehow find the right balance here. Arabic is a very complex language. Words
have many meanings and words are sometimes mixed up. In fact this is what the so-
called fundamentalists’ are doing. They are reading it very, very literalty and you can't
do that because there are in the Qur'an so many metaphors and similies. Anyhody who
has studied literature knows you can't always translate this absolutely exactly and say
this is what this means.
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As to the issue of possession: it's not that they are your possession, but that you should
think of their relationship to you as the relationship of earth or scil t¢ you. it's not "your tith'
but the {ifth "unio you', "Ike the earth, unto you' not that they belong to you. There ars so
many verses in the Qur'an whare it says 'Ged is forgiving' or that "God wants you to be
forgiving'. Do you think it's just an embellishment, just a meaningless thing? !t is a recognition
implicit in the Qur'an that in that society men were more powerful, and do, in fact, treat
women as objects, What the Qur'an consistently tries to do, was to uplift the siatus of women
and all disadvantaged people: slaves, orphans, women and so on. it is reminding the men,
the people in power, all the time that they are accountable to God, that there is somebady
higher than they are and they should be watchful and mindful of that. So, | irterpret "do some
good beforehand' as “you should be thoughtful'; don't think that here is this woman ang | can
do to her whatever | want. Be considerate before you engage in this.

Of course there is the other side of it which is that the Qur'an, unlike Christianity takes &
very positive view of sexuality. Sexuality is encouraged and regarded as a natural thing.
‘Approach your tilth when and how you will' means that having sexual intercourse in itself is
fine, is good and recommended, but you have to be mindful of what is the life cycle and
needs of a woman.

Resource Person (2} | am particularly interested in the occasion of the revelation of this
verse. To my knowledge, the Prophet was approached as to whether a man could have
intercourse with his wife in any position other than the "missionary posttion’, and he says:
“your wives are your tilth, you can approach them, vou can have intercourse in any position
you like'. Only the terminology used in the Quran is never sc plain. It's always very poetical,
- terminolegy you can use with your children, it's so very sweet. What it's saying is “Okav this
Is your harras, this is scrnething where you can plant the seed of your semer:, Sc it's not so
much an indication that women's only job is to be abie to take your seed in and make babies,
but with regard to the question of whether you could or not have intercourse in more than
one position. "This is your wife, this is the person with whom you have chosen to build your
family. Enjoy yourselves'. You know whatever suits your fancy,

Participant: it says in 2:223 "'when and how you like', that is, it gives a free choice to the
men.

Resource Person {1): Please read on: "But do some good act for vour souls beforehand. .

Why is all that being said? it's sort of like the verses we were reading on inheritance:
there is this emphasis in the Quran on equity and justice: “bi-ma“-ruuf - do it with
nghteousness, this altitude of consideration should be extended to women. That's why
there's this reference to God here - otherwise why should God have to enter into this
picture”? "But do some good" it's fike "be mindful’ that wornen have been created in this way
by God and you shouid be respectful of that.

The Qur'an, as pointed out before, is always aware of the actual situation of women:
that women in that society were treated as chattel A huge problem in Meccan society was
the case of these thousands of women who were slaves and they were taken into the harem
of the sheikh.

This verse is appealing to these men and saying "don't just treat them as objects, but treat
them with some kindness and compassion'’. Se the historical context also enters into this.

And this analogy of the field is very good but that's not how the maulvis have interpreted
it. They think of the land as an cbject They don't think of fand as a living thing. Land is the
source of life and if you impoverish it, uttimately you die yourself.
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“The Language of Gender Parity:
Hurrees and Son Preference

Participant: Surah Al Bagarah (2); verse 25 is an ayat over which | fought witrh my Arabic
teacher and I'm glad to say that finally he was the one who had to give in.

The problematic sentence In this for me is ‘walahum fiihaaa ‘azwaajurn-rmu-tah-harah.
Pickthall's translation is okay. But most of the translations in Urdu are a little strange. I'l read
out a translation by N.J.Dawood " Wedded to chaste virging, they shall abide there
forever." Where did he find the words ‘chaste’ and "virgins'?

| would like 1o take each word separately; wafabum, wa: 'is'. fahum' means “for them',
with “fum' meaning "they' third person-mascuiline. Hun is the female and hum is masculine.
So thay say that since hum is used here, this naturally means faor the male. Fihaaa means 'in
her' and "her' here means Paradise because in Arabic, paradise is female. "Azwaa/ is the
plural of “zg/ which means “pair’. In Urdu the word 'zoja' is used tc mean ‘wife', so they read
that mieaning into this word and instead cf using it like "pair or ‘companion’, they just
translate it as ‘wives'. The zoj is a parr, even if it's a pair of socks in Arabic you use the word
‘zgf and ‘muta’ah-hraralt again is the female form. So naturally they conclude that when it
says fahum, for them {males) there will be in Paradise azwaa/, they translate it as female
because mu-taf-harah - a female adjective - is atltached to azwaay.

I'd like to argue that since the whole Qur'an is addressed in the male gender, if we
say fahum - “for them' - means only for the male, then the whole Qur'an is for the male.
That means all duties and obligations and instructions are only for the male and the
female would have to be ieft out. Therefore | conclude that fahum' here is general and
not male,

For ‘mu-tati-harah’, the rule of grammar is like this; when there is the ptural form, for
example of ‘gher zawul agool which means ‘those things that do not have any
intelligence’, the plural is written in the form of female singular. "Mu-tafi-harah' is female
singular but ‘azwaal is plural. The adjective usad for it is presented in the female
singular form. but azwaaj is not female, azwaaj means "pair or "a companion’. This is
how | argued for several lessons that fahum means for anybody who has done good
works and has gone to Paradise'... 'in it there will be azwaaj meaning pair' or
‘companions' who will be pure,

Maulana Maududi in his translation says they will have chaste or pure wives, but he
adds a little fecotnote to this sentence and he says that zof means “pair' and then he
gives a long explanation of how a pure wife wil get a pure husband and if her husband
in this world was impure, she'll be given a new husband, a pure one. Similarly, if a
husband was pure he will get a pure wife, if she was pure in this world, but if she wasn't
then he will be given a new wife who will be chaste. I'm trying to point out here that even
a male scholar of Maulana Maududi's calibre (who has all the requisile knowledge) does
not have the courage of his convictions 1o put the correct word into the translation. He
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Worwu Haating

the {ur'an

translates it traditionally and then he goes on to explain that ™
knowledge in case you're interested. But the harm is done because most people

read the long notes. They will just read the transiation.

also have this extra
will not

But give glad tidings

To those wha believe

And work rightecusrness,
That their portion is
(rardens,

Beneath which rivers flow,
Every time they are fed
With fruits therefore,

They say: “Why, thiz is
What we were fed with
before,”

For they are given things in
similitude;

And they have therein
Companions pure (and holy);
And they abide therein
(torever).

Surah Al Bagarah (2): verse 25

Wa bashshi-nilaziina
‘aamanuu wa “amilus-
Saali-haati‘anna lahum
jannaatifi-tajriimin-
tahtihal-"anhaar. Kullamaa
ruziquu minhaa mifi-sama-
ratir-rizqafi-gaaluu
haazallaziiruzignaa min-
gabluwa “utbubibii
mutashaabibaa. Wa lahum
filhaaa ‘azwaajum-mui-{ak-
harah; wahum

fithaa khaaliduun.
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Resource Person {2): To add io that; there 15 no Arabic form exclusively for the males
unless the female plural form is also specified. The masculing plural form that is used o
apply to males and females included in a given situation is the same form as the one
that would be used for maies only. An example: atiulabo fil gurfa - "the studsnts are in
the room.' The same form of affufab (mascuiine piural form) applies if both female and
male students are in the room. The only way that aftuiab will maan only male students is
if you say ‘aftufabo wa ailalibat fif gurfe’, e only if you have the female student plural
form also specified then "atfuiab' means only males.

S0 this verse says "give glad tidings to those whao believe and work righteousness.”
That is the hum' that is referred 10 when it says wa /ahum,
mu tah-harah’

The ‘azwaa/ in the Qur'an is not used to indicate female cr male the way it does
traditionally where they say azwaaj means ‘wives' Especially with regard to the
Herealter, there is a point that needs to be noted: the scholars traditionally will take any
statement about the companions in the Hereafter as if they are all aqual In the Meccan
period, when the Prophet was surrounded by very patriarchal thinking, the Qur'an used
the terminology “qurral ain', the hurree, the hural ain. Huiree is the image of the ideal
woman in the perceptions of these patriarchal Bedouins: she is not only a virgin but
she's white and has big eyes... This was something very attractive to them because the
woman of settled families who never had to go out in the desert and get her skin brown
was very attractive to them. This verse says something that's very important:
‘mutaashaabihiag’, that what vou get in Paradise is like what you get herel The Quran
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Part 2 B: The Process of Mushim Jurisprudence: Women in Society

tried to say to the desert Arab at that stage, 'If you think that there is a beautiful woman
here and therefora yvou want to do things in this life in order to get her, your epitome of
beauty is available in Paradise’.

Rut the Qur'an goes further: after the Prophet went to Madina, the Quran never
used that term again. it always says that in Paradise for those whao helieve, both male
and famale, will be pure companions. The term ‘azwaa was never used just for females
or for males but is also an important characteristic that you say of pairs, of creation; in
other wards what you have is your companion in Paradise, a soul that is like your soul. it
doesn't have to be your wife, it's not necessarily not your hushand; you are paired on
the basis of similarities in your hasic seif and therefore it is a union of a higher lsvel. It's
not just men who lust after women who are virgins and white and the like, it is people
who believe and strive for Allah who have the benefit of being paired with other people
like themselves in Paradise.

Resource Person (1} Muslims believe - perhaps universaliy - that the hur that are
mentioned in the Qur'an are women but | want {o make the point which has been made
by Ghulam Ahmed Pervez in his writing: that the word "hur is plural; and bke the word
‘arwaal it means both femazles and males in tha Qur'an.

Son preference

Participant: [in the coritext of the language of gender parity] There is also Surah Al
Nahl: (16) verse 72

[can somebody comment on this?)

Surah Al Nahl: (16): verse 72

And Allah has made {or you
Mates {and Companions) of
YOUur Own nature,

And made for you, out of
them,

Sons and daughters and
grandchiidren.

And provided for your
sustenance

Of the best: will they

Then believe in vain things,
And be ungrateful for
Allah’s favours?

Wallaahu ja- "ala lakum-
min “ahfusikum
‘azwaajallwwa ja- ‘ala
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baniina wa hafadataiiwwa

ra-7aqakum - minat- @ w) ; "’}

tavyibaat : "afa-bil-baatili
yu’'-minuuna wa bi-ni ‘-
matillaahi b um yakfu-
rugun’-

Resource Person {2): The Arabic word for “offspring’ which eventually took on a male
form and a female form has the same root. “bint' for daughter comes from the same
thing as /b, the basic sound part of it is the nun and the bay: 'n', 0" So the use of
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terms like this are not indications of only offspring of the male gender, it is offspring in
general The derivation of the term to include a female term and the male term is
because the language has a requirement later on for a designation for what is female,
bint as opposed to what is maie, ibn. But "baniing is not only the maie offspring, and
then ‘hafada' is also just the word for "grandchildren’ of any sex.

This is the problem that | keep trying to demonstrate: dor't aiways say because it
has this male seeming term that it means only males; there are some restrictions on the
ability of languages to be able to express certain types of things. This is the thing that
happens in feminist fiterature. which said: "Well, we want to be able to say either 'she'
every time we want to refer {o a person in the context or we want to say both “she’ and
‘he' " If the Qur'an said "she' and "he' every time it referred to a context, stylistically the
text would be greatly weakened. It would be trivialized. So the text also has a language
constraint which we should not then equate to a conceptual or essential constraint. It is
operating with language and yet it's talking about things that sometimes transcend
tanguage. So we have to be able to see the instances where it points to transcending
the language. Only those people who want to make the Quir'an very small, leave it as if it
means only male children. We want to make the text bigger, so we take the term and we
realize that its root originally means any type of offspring.

Resource Person {1): A smali point of interest here: in the Bible, women are mentioned
cnly on two occasions: either they have done something wrong or they are crucial to the
plot. Otherwise they are never mentioned. This is a general Biblical rule. For instance, if
you look at the line of "Abraham begat Isaac begat so and s0,... begat." isn't it a litlle bit
funny that all of these men are begetting each other? [general laughter]. But women
were not mentioned: it was not a part of the Semitic tradition to mention women. So the
Quran actually is very liberal because it mentions many women but generally they were
not mentioned separately.
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Linkages between Dress,
Modesty and Sexuality

Chair: | think the next verses we nheed 10 examine are verses. 24:30-31, 7:26, and
33:69-60 which relate to modesty and purdah. I'd like to discuss not just the concept of
purdah in {siam, but dress, and details of it.

Resgurce Person (1) Universaily, the issue of purdah is the most important
sociclogical problem that confronts Muslim women. This issue is of enormous
significance and I'm not sure thal we can do justice to it in a few minutes. If we are going
to discuss it at all we need to do so comprehensively. It affects women in many socisties
including this society but aiso women living in the western world. If you go to any
women's meeting held in North America, this is the sole discussion: how should vou be
dressed, how much of your hair should be visible, if one hair of your head is visible
you're not a good Muslim and so on. It may not pertain to the women sitting around this
table, but it does pertain tc the lives of the majority of Muslim women. We have to ask
what is the background to this issue and how are we to understand it, and these verses
relating to purdah.

As background, t would offer that in traditional Islam and in some other traditicnal
societies {including traditional Judaism and traditional Christianity}, there was this hotion that
the world could be divided up into two kinds of spaces: public and private  Private space is
the home, and this is the domain of women and public space is the whole world and this is
the domain of men. There is also the assumption that as long-as people are in their
respective spaces, everything is all right with the world, and that there should not be a
crossing of the barriers between these two worlds unless there is some very grave emergency.

| want to alsoc emphasize that, historically, purdah did not originate with lslam.
Purdah pre-dates islam and there is a very strong emphasis on purdah in the Jewish
and the Christian traditions. For instance, to this day, orthodox Jawish women wear the
veil. Even if you look at the Christians, one of the most important statements of St. Paui
{who is the chief fermulator of the Christian tradition) is "1 allow no woman to prophesy
unless she wears a veil and if gshe will not wear a veil she should shave off her head"
which was a declaration that she was a harlot. Lel's get that historical picture in mind
where the assumption is to keep women in their respective spaces. Existentially this
means that all women are assumed to exhaust their capabilities or potentialities within
the domain of the house, which means ail women are seen only as housewives or
housemakers, but the men have the freedom of the whole world and can be anything.
This has become a very critical point of protest throughout the Islamic world.

The question is what does the Quran say about this issue? There are some vary
important passages in the Qur'an which deal with it. The most important passage is the
longest Surah Al Nur (24}: verses 30 and 31:
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(30} Say 1o the belisving men
That they should lower

Their gaze and guard

Their modesty: that will make
For greater purity for ther:
And Allzh is well acquainted
With all that they do.

(3 1) And say 1o the believing
women

That they should lower
Their paze and guard

Their modesty; that they
Sheuld not display therr
Beauty and crnamenis except
What {must ordinarily) appear
Thereof; that they should
Draw their veils over

Their bosoms and not display
Their beauty except

To their husbands, their fathers,

Their husbands'
50N,
Their hushands' sons,

fathers, their

Their brothers or their brothers’

SONS,

Or their sisters” sons,

Qr their women, of the slaves
Whont their right hands
Possess, or male servants
Free of physical needs,

{r small children who

" Have no sense of the shame
Of sex; and that they
Should not strike their feet
In order to draw aitention
To their hidden omaments,
And O ye Believers!

Turr ve all together
Towards Allab, that ve
May atiain Bliss.

Surah Al Nur (24): verses 30 - 31

(30) Qui-lil-Mu -miniina
yagug—g;uu min “absaarihim
wa yah-fazuu furuujahum
zaalika "azkaa lahum:
“innallaaha kKha-biirum-
bimaa yasna- ‘uun,

{31) Wa qui - il - Mu "~
minaati yagzuzna min
‘absaarihinna wa vahfazna
furnuiahunna wa laa
vubdiina ziinatahunna
"1ilaa maa zahara minhaa
wal-yaz-ribna bi-
khumurihinpa ‘alaa
juywitbihinn ; wa laa
yubdiina ziinatahunna
‘iltaa libu- ‘uula-tihinna
‘aw "aabaaa - “thinna ‘aw
‘aabaaa- { bu- "uulatihinna
‘aw "abnaaa- ilunna - aw
‘ab-1naaa - i bu -
‘uulatihinna "aw
‘ikhwaanihinna “aw baniii
‘ikhi-waanihinna "aw baniii
“akha-waatihinna "aw
nisaaa - "thinna aw maa
malakat "aymaanu-hunna
“awillaabi - “iina gavri
“ulil-tirbati minarrijaali
‘awii-tifiillaziina lam v a
zharuu ‘alaa ‘awraatin-
nisaaa’ : wa laa yaz-ribna
hi-"arjulihinna fivu *-lama
maa yukfiina min-
ziinatihinn., Wa tuubuuu
‘ilallaahi jamii- ‘an
‘ayyuhal-Mu'-minuuna la-
“allakum taflihuun.

- /' » ¥ .J . 4
Le— . ‘iw@&*” )5 g

f,;)r’;/, - [@i{j ”gwj
prye .w.qf\:, -y o Bt 22
!‘-w fm—@-au;,wiﬁ u«aszsﬁ

Sl S Gy s
f:-«! ;E:*s%&e{iis’fég;;ifﬁ,%’@;;
GHERASIGali G
éﬁ’@fé’}%ﬁifwﬂé@sféﬂf
SO Ghall G0

VAN i &"U.’aﬁ)l‘,i
e AT
W@ w38 5 33} %‘K;fg.u\v\ i

202




Part 2 B: The Process of Mustim Jurisprudence: Wamen m Society

We notice immediately that this injurction is given both to believing men and
believing women, in fact it is addressed first to men and then fo women. Again, we come
back to this discussion that's continued these days: of distinguishing betwsen the
prirciples of deen, which are essential principles, and the elaborations of deen. The
essential principle, of course, is the principle of modesty: that both men and women
should behave in 2 modest manner. There is much greater elaboration In the case of
women and this emerges nct only in this passage but also in many other passages of
the Quran. Then the guestion ocbviously arises, why the greater glaboration for women?

Before ! iook at that | warit to point out that in this varse itself one thing is clear: that
Muslim women are not required to cover their faces. Because if a woman was covared
from head o foot why would Muslim men be recuired to lower thelr gaze? H's implicit in
this passage.

Returning to wny there are more laws reiating to women than reiating 1o men. if we
jock at the history of how men and women's bodies have been projectad in the world, it
doesn't take much to arrive at the conclusion thalt women's bodies have always lent
themselvas much more o advertising than men's bodias. | think 80% of the advertising.
certainly that which goes on in the western world has to do with women's bodies. I that
way women's bodies nave always been more vulnerable, Going back to what was

pointed out vesterday {also coming from Greek dualism), there has always been this
idea anyway that women are bodies, and men are spirits. This very strong strand of
thought runs through all these raligicus traditions. And, because women are bodies,
therefore women need to be covered and cloistered and locked behind seven doors and
su on! And not only are women bodies but, as St Augustine said, women's
bodies/women are very dangerous because they cause erections even in holy men. You
find that same {hought in Maulana Maududi, ie because poor men get excited,
therefere lock up the women, therefore women must be coversd! it's a strange kind of
an argument and somewhere in ltoday's discussion we must talk about Rokeya
Sakhawat Hossain, this marvelous Bengali woman and her bock Suifana's Dream. She
really does deal with this very beautifully.

Anyway, the question here is the intent of the Qur'an in prescribing greater rules of
dress for women than for men. Let's keep that in mind and ook at Surah Al Ahzab {33):
verse 59 (alzo often cited in this context).

O Prophet! Tell

They wives and daughters,
And the believing women
That they should cast
Their outer garments over

Their persons (when abroad):

‘That is most convenient,
‘That they should be known
(As such} and not molested.
And Allah 1s Oft-Forgiving,.
Most Merciful

Surah Al Azhab (33): verse 59

Y aaa- ayuuhan -
Nabiy-yvu qul-li-‘az
waajika wabanaalika
wa nisaaa- i-Mu -minua
vudniina ‘alay-hinna min

jalaabiibihinn : zaa-lika

‘adnaaa ‘anby-vu ‘raina [a-
laa yu'-zayn. Wa
kaanallaahu Gafuurar -
Rahizmaa.

-
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Truly, if the Hypocrites,
And those in whose hearts
{5 a disease, and those who
Stir up sedition in the City,
Desist not. We shall
certainly

Stir thee up against them:
‘Then will they not be

Able to stay in it

As thy neighbours

For any length of time:

Surah Al Ahzab (33): verse 60

La-"illam yafitahil-
Munaafiquuna wallaziina
111 qutuubihim~marazufw-
wal-murjifuuna fil-
Madiinati lanug-rivannaka
bihim summa laa
vujaawiruu-naka fithaaa
“illaa qaliilaa
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The cantext shows that women in those days were in danger of being molested. If a
womait went out of her house there was great danger that she would be tzken as a
street woman or ... molested. Therefore what is being prescribed here is that they
should wear this outer garment as a means of identification, as & means of saying
‘leave me in peace, | am a chaste woman, don't bother me'.

Clearly, the previous passage was saying: there is no prohibition on what women
wear. You can wear anything that is ordinary, but don't engage in exhibitionism. Woman
are allowed even to wear ornaments provided you dom't go jingling down the street. The
orincipal statement is don't do things to attract aftention to yourself, i.e. If you don't want
to be treated as a sex object, thern don't dress up l|ke, a sex object because If you do
then you're going to be treated in certain ways. '

This next passage i§ giving a reascn (that links up with the discussion we had on
the law of inheritance yesterday). The purpose for wearing this garment is that you
should be idenlified as a chaste woman. My educational experience of being in an all-
girl Pakistani institution was one year in a college with a burga room. When girls came to
the college, they would take off their burgas and deposit them in the purga room
because they didn't need to wear it in the college. It was common knowledge, that when
there was a girl and she had a rendezvous with her boyfriend, she would come to the
burga room, wear a burga and go out because the burga made her anonymous. S0
today, this garment is not a means of proclaiming that you are chaste. | would argue
very strongly that because the reason for this prescription has vanished, that this
prescription no longer applies. This prescription was given atfached to a reason and if
the reason no longer holds then the intention of the text is more important than the
letter. The purpose of wearing this additional garment was protection of the women so
that they could go about their business safely in the world, whereas as | pointed out
earlier, according to the Qur'an, confinement of women to the home is the punishment
for unchaste women. The situation Is reversed today. If you're a good Muslim woman,
you're supposed t¢ be within the char deewari {four walls). So these prescriptions in the
Qur'an relating to purdah have been turned around.

One final point is that it's very important to understand that the basic rule, not in the
Gur'an, but in traditional Islamic thought is segregation. The ideal situation is if men and
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women are segregated, they live in separate worlds. Of course, there are two places in
the world where this actually does happen: one is Saud: Arabia and the other one, in my
experience, is the Harvard Divinity School {laughter]. But the ideal is tc keep them
separate and purdah is an extension of the idea of searegation. basically keep them
apart but if 2 woman has to enter into the men's space, then she should be nameless,
faceless and without any identity. We cannct therefore deal with the issue of purdah
without the idea of segregation, and the issue here is, do we believe In a world in which
men and women are not aliowed to mix, to work together? Here. we run into a
tremendous centradiction in all the Muslim countries including Pakistan where the late
General Ziaul Hag kept saying ' want women to be part of the national work force'. That'
can't happen if you have sex segregation and purdah so we have a tremendous tension
between national goals proclaimed by Muslim societies and these social norms.

Participant: |f purdah can be misused by certain women, it doesn't mean that it is
something wrong. One thing more, exhibitionism can be stopped by wearing the
chaddar. Purdah does not necessarlly mean burga and covering of the face, purdah
means covering your head and everything that shows your sexuality. 't just means that
you should leave your sexuai identity within your house for the enjoyment of your
husband. When you go info society then you should go as a human being, that is, your
perscnality as a human being and not as a woman should be recognized. You should
not show your womanhood. Purdah is ohserved by everybody in lran and those women
are active in every field of life, they are ministers, they are in foreign affairs, they are
directors of cerfain institutions, they are in the legal profession.. Sc | think that it is not
necessary that if they are observing purdah that they are segregated from the men. eg.
alr hostesses, have left their womanhood in their house and are just as men are.

Secondly, we use make-up and different types of dresses and coiourful dresses. but
men do not. Let us investigate the psychological background for that. If they do not need
anything to beautify themselves then why are we sc¢ keen?

Resource Person (1): Just a very brief response. First of all when we use the word
‘purdah’, one of the basic problems is that there has come about the use of the word
“veiling' especially in the western media. It's a very misleading term because there is no
stich thing as veiling. There are 200 varieties of dress that go under the name of "veiling'
and they are not all the same. A woman who is dressed from head to foot in a veil is not
the same thing as a woman who is wearing a dupatta. It's a different dress, it produces
wholly different effects. So | think when we use the word “purdal’, in the interests of
accuracy, we should designate what we are talking about.

Secondly, the contention that everybody in tran is happily wearing a purdsh: it is a
coercive measure. In 1935, the father of the Shah of lran pronounced an edict which
outlawed veiling, 1.e. wearing the chaddar in Iran, and his soldiers went out and by force
took the purdah off of women's heads. It was an act of viclence, and what has
nappened under Khomeini's regime is that £ was re-imposed upon women. The first was
an act of violence and oppression, the second is an also act of violence and oppressiar.
The whole discussion of veiling in the context of Iran, in the context of Egypt, is a very
complicated question, and we have to discuss it separately if we are going to discuss it
at all.

[rebuttal and generai discussion brought to order by the Chair]
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Participant in response to the remark that women should not dress up as sex objects
because then they'll be treated as a sex object. It's a very subjective view on what is a
sex object and what is not; and where the lines are drawn. It may be that women are not
dressing up as sex objects and yet they are treated as such. They may be fully covered,
etc. and still be raped. Therefore there's something problematic here and it should be
clarified or stated in a different way.

Participant {1} | agree that perceptions of sexuality and of how a2 woman should be
dressed or not, differ from country {o country and from time to time. { come from, 1 think,
the largest Musiim country in the world and there S0% of people live in villages. The
women don't have encugh money to wear & blouse, the top haif of their bodies are
uncovered and those women work in the fieids next to the men and both sexes have {c
work so hard, they don't have time to lcok at each other. And if you were to go and
distribute blouses to them in the villages and they strutted around the viliage rcads
wearing those blouses, then they would be sex objects [Hght laughter... Chair That
would be a sign of affluence?!..] because that would be as if they were trying {o dress
up like a "Bibi (upper class woman). The reaction would be "You're wearing a petticoat
and & blouse, what do vou think you are®" The perception is different. That kind of poor.
woman, is just wearing a sar wrapped around and that's how 80% of the women are
dressed in Bangladesh and the identity of Muslims is very, very strong.

[discussions]

Chair: Since time I1s limited 1 request each one give their point of view first and then
those of us who've spoken conce will speak again.

Rescurce Person {3):. .India is a secular nation and since ! teach Islamic culture i'm
often askad to define what you mean by 'the culture of Islam'. by a woman's dress in
istam, by a woman's carriage in Islam. These probiems set me thinking. Of course one
has to conclude for oneself after reading the verses directly | don't think that Islam has
prescribed any particular dress. For example in India, women wear sans, and in
Fakistar: they wear shalwar kameegz, and in Malaysia they have a different farm. | think
the mair point s not the letter but the soirit, which would mean modesty. 2 form of a
dress which would be not very attractive,

When | went to perform my Haj, | asked what | should wear and | was {old by the
maost orthodox elements (my teachers right since childhcod) that | was allowed toc wear
any coloured dress. [t is not necessary to wear 2 white dress. 50 | wore printed dressses
with full sieeves and covered my hair and did not use the traditional norms.

Dress is extremely subjective: if youl are coverad, you are modest. | dor't mean that
you wear bikinis and stroil around the streets, | mean you wear a dress which protects
you and in that connection, | should like to read a paragraph in 2 paper that | presented
pertaining to these verses.

"The seclusion of women undoubtediy possessed many advantages in
the social well-being of an uncultured, unsettled, primitive cormmunity.
Seeing the widespread laxity of morals amoeng all classes of people.
the Prophet Mohammed strongly recommended modesty  in
appearance and dress, but 1o suppose that his recommendations
should assume s present form and that he enjoined seciusion of the
women is whollty opposed to the spirit of his reforms "
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Further recommendations t¢ women are they should nol display their beauty or
ornaments except what must ordinanly appear thereof. 33:58-60G is self-explanatory.
Two peints should be made. 1) If women did nct go out, where lay the necessity for
prescribing a distinctive dress or the occasion for their harassment. That means they did
go out. And 2) it seems that this particular injunction was required by special
circumstances which then prevailed in Mading where the Hypocrites would molest a
woman and feign modesty by suggesting that they thought her 1o be just "one of those

women'. A particular incident created a serious braw! which led o a few killings.
There are also ancther two verses, Surah Al Ahzab (33} verses 32-33.

(3200 Consorts of the
Prophct!

Ye are not like any

(f the {other) women:

I yve do fear (Allah),

Be not too complaisant

Ol speech. lest one

In whose heart 1s

A discase should be moved

With desire: but speak ye

A speech (that is) just.

(33) And stay quictly in
Your houses, and make not

Surah Al Azhab (33): verses 32 - 33
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Regular Charity ; and obey
Allah and His Messenger.
And Allah only wishes
Toremoeve all abomination
From you, ye Members

Of the Family, and 1o make
Your pure and spotless,

wa Rasuulah. "Innamaa
vuriidul-laahu liyozhiba
‘ankumur-rijsa "Ahlal-
Bayti wa yutah-hirakum
tathiiraa.

This is evidently an injunction against parading finery and exciting the uncontrolied

passion of youth. .

[general lfaughter and comments of "They're the ones whe need it!).

Its implication is against immeodest exposure and provocative display. Thase injunctions
had for their cbiest the promotion of decency among women and the improvement of
their dress and demeanor and their protection from insult. It should. be noted that the
condition of women among the pre-Islamic Arabs was very degraded. The sacrilegious

207



For Qurseives - Women Reading the Our'an

war. which lasted 40 years before finally being put to an end by the Prophet
Muhammad, was caused by an insult offered to a woman of Basoos at one of the fairs
of Okaz. The Prophet Mohammed wanted to reform and enjomn respect and honour for
wormen His directives, in their true spirit, seem easy to understand when viewed against
the sacial and moral chaos from which he was endeavoring to evolve order.

One more thing: the fact that in early Isiam you find women in several figlds of
endeavor. Take Bibi Aisha, the daughter of Abu Bakr and wife cf the Prophet,
recognized for her sharpriess of intellect, who personally conducted the insurrectionary
movement against All in what is known as the Baifle of Jamal. This signifies the

leadership of women in fields of public interest. Then Bibi Fatima, the daughter of the

Prophet. often took part in discussions regarding khilafat. Bibi Zainab, the
granddaughter of the Prcphet, who shielded her nephew from the Umayyads and
brought them to shame in their owr courts for their misdeeds... | have a number of other
examples here which would run into a little more time than we have.

Rescurce Person (2): | wish to make the same point and give another verse that we
should include: Surah Al Araf (7): verse 26.

Surah Al Araf {7): verse 26
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Ot Allah, that they
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May reccive admoenition!

Allah says to the Children of Adam and to all the descendanis of Adam that He
gave dress to cover your forms and that the dress of piety and of righteousness is the
best form of dress. This reiierates the particular points that were made. It is not the
amount of material that you wear but the caliber of your inside coming through that
counts. So, you can dress from head to toe tike donning the burga in the girls' school
and yet you're going out to an iflicit interlude. It's not the dress itself...

More importantly, the verse came down in a specific context in which modesty was
perceived as dressing and wearing this amount of material and these colours, etc. The
injunction for ibas-e-tagwaa, [Urdu] for pious dress, and for modesty is the overriding
principle.

In new cultures wnat crdinarily appears in that environment becomes the standard
by which you judge modesty, not the malerials and the stiiching that they had in Saudi
Arabia fourteen hundred years ago. Thus the women in the viilage who have nothing on
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therr tops who are in accordance with the prescriptions and the necessities of their
environment are considered maodest. From culture to culture it Is necessary that there be
variations that reflect the needs and the attitudes of the people that are there. The
attitudes and nesds of the people that ware in Saudi Arabia fourteen hundred years ago
was one form. You don't transpose that same literal forrm to every culiure all around the
world,

Participant: What | have to say is not on the verse but its impact since my work 15 on
the socio-political impact of islamic revivalism, and the work that | have done with
university studenis. My conceri is that when these students are pressured to cover up,
(in Malaysia we call them “milifolokund who cover up in the long robe and the head
dress) their behaviour and their perscnality and character are all then confined to a
standard of behaviour as defined by the group that they are in. 8o once you've covered
up then, for instance in class you're not suppossd to seeak up, you're not supposed to
ask teo many guestions, you're not supposed fo taik to the boys, you're not supposed to
faugh loudly, yeu can't hang out anymore. My cencern is the impact on young people
once you conform to what has been defined by the Islamic code of dressing.

Some people say "What is wrong? You can be a doctor, & lawyer, we're not saying
youi can't go to the university and all thai, all we're asking you is to cover yourself up.”
But that's not where it stops. Once you cover yourseif up then a whole code of
hehaviour comes into play that restricts your development, pravanting you from reaching
your full potentiai.

Resource Person (1): | want to just take up a minute of your time and read something
to you which has not been said in the context of purdah, of veiling. This is a very famous
statement by St. Paul who was, as | have said, the chief formulator of the Christian
tradition. He says: '

"Christ is the head of every man, man is the head cof every woman, and God is the
source of Christ.” So here we have the hierarchy: God, Christ, Man, Woman. "For a
man to pray or prophesize with his head covered is a sign of disrespect o his source.
For a woman, however, it's a sign of disrespect to her source if she prays or
prophesizes unveiled. She might as well have her head shaved off. In fact, a woman
who will not wear a vell ought to have her hair cui off. If a woman is ashamed {o have
her hair cut off or shaved she cught to wear a veil. A man’, this is very important,
“should certainly not cover his head since he is the image of God and reflects God's
glory but Weman is the reflection of Man's glory for Man did not come from Woman,
Woman came from Man and Man was not created for the sake of Woman but Woman
was created for the sake of Man." '

The point of this is, as said. velling is a very strong Jewish custom, and what this
passage {written not by a Jew, but a Christian), is that the woman wears the veil as a
sigh of woman's submission to man. This is why there is this tfremendous emghasis on
covering your head. If it's a matter of zeenat or ornamentation or whatever, what about
the face: that is certainly more reievant in a discussicn of ornamentation than one hair
over your head. But this covering is a sign of submission to man. Therefore, as already
said, it's a whole thing, once you wear the veil, in its wake come all of these things. |
think it's fundamental to know that historically veiling was a sign that 2 woman was
subservient to a man.

Participant: | was a little concerned about the word ‘purdah’. it's not an Arabic werd. In
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RPakistan when we use the word ‘purdab’. (probably a Persian word) it means two
things:- 1} segregation and 2) the covering of the face. It includes both these things and
when | started studying the Qur'an, t started wondering where the concept of covering
the face came from. First there is 33:59 which is addressed (o all believing women and
then there is 33:32-33 which are addressed 1o the wives of the Prophsts and are very
clear. 1f you look at 33:32-33 that means there was a different set of rules for the wives
of the Prophet, and they are asked not to speak openly to men, to speak from behind a
curtain, stc. This rule was actually made for the wives of the Prophet. Later on, a Iot of
the Ashabiyya (Companions of the Proptiet) who were close to the wives of the Prophet,
started copying the wives for, naturally, this was a more elevated form of behaviour. So
came about the vrachice that in most societies the elite women started covering thelr
faces. After that the tiema got so used to the idea, that they just couldn™t accept the idea
of women uncovering their faces and then they started saying that this is an injunction
from God and started adding the word “face' in the Qur'an, where the word "face' is not
given in the 33:59. But they started adding thal word within brackeis.

Participant: Firstly, | agree with the earlier commaent that if the intention is to prevent
woman from being molested, then the physical act of covering yourself has not proved
io be a protection. Women have been dragged out of their homes and raped inside their
nomes as well as oulside. So a physical veil, whether it's a purdah that divides the
house or covers the face, doesn't help in that situation. Secondly, | just wanted to
mention that the burga in the form we know it in the sub-continent, emerged in the late
19th century In Bengal as a way for Muslim women from well-to-do families to move out
of the seclusion of their hemes in which they had been bound. Adopting this portable vei
allowed them greater freedom s6 that they could move about in their anonymity.

Ancther short comiment: referring to women in fran leaving behind their womanhood
in their homes when they go outside. My probiem is that ! think men do dress in what
they think is atfractive. In Pakistan so many young men all wear very tight blue jeans
and shirts and T-shiris or whatever. However, it is not they who are said to be
‘westernized', or ‘unislamic' It is women, all of us here who wear shalwar kurta and are
fairly well covered, who are. To iliustrate this question of dress {! don't know how many
are old enough to remember bui) whan the PIA pyjama cut staried in the 19680s there
was a lot of argument whether this was approved of or not by society. One of my aunts
was arguing that this was very provocative and therefore should not be worn by any of
us in the family. My great aunt replied "l don't understand you. in my youth we used to
wear a lace chofi, (a sort of bra) and on top of that we had g lace or a very thin lawn
shameez {long shirt). There was nothing that was covering us physically 50 we were
always bent double in our shame and we were aiways trying to lock for a thicker
chaddar to wear when meeting other people” So the context in which we veil is
important and let's not forget that men also wear clothes that they think is atiractive
whether we think it is attractive or not is a different question [light laughier).

A question 1o those who speak Arabic: we're always told "You have to cover up
your head". | don't see, st least in the translation, any reference to head covering. Vihat
word in Arabic says “draw thy veil, what is that word “vei'?

Resource Person (2): Itis "khumunihinng', the plurai of "khumur i was iater prescribed
that the khumur is the prece that you wear on your head But this is something that
evolved. The khumur was a piece probably more similar to what you wear in Pakistan
that goes acress your oreast because it says "They should draw their veils over their
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bosom' and the bosom is the top part It doesn't say the antire breast, just this part
because the dress like that of your great aunt was what was prevailing then and they
had these low cleavages, with this area being shown, The prescriplion says to draw i
over vour chest and there's no place where there is a2 word that says anything with
regard to the head. Not in the Qur'an. There are other words. There is “hifad’, used for
the wives ¢f the Prophet. Later on they said it also means that everybody should wear a
fjab all the time and it should go from head to wherever, but the words that are used
were later derived to contain meanings that included the head because of other things
but not becausea the verses themselves said it

Participant: In talking about Haj # was said that we can wear any type of dress, e
shalwar karngez or any colour; that is perfectly correct. Hjjab is only thal we must cover
our heads. In shalwar kamesz just put the scarf on the head. That is enough. Hijab may
he of any kind The limits have been described.

Ancther point is that this order was addressed to the wives of the Prophet. Now we
see 33:58 [see p 203 above] is also addressed to nisaaa-i-Mu-mining', e to all
women of faith.

The verse speaks of jalaabibikinn' that we should put & covering on the nead that
covars this part of the body alse If | don't follow a particular thing or my daughter or my
mother doesn't, this does not mean that this behaviour is ordered by lslam. Whether we
follow or not, islam's arder stands. F“mallyr' Hazrat Aisha, Hazrat Fatima, and Hazral
Zainab, are mentioned as lzading figures, not only for women but for men aiso, but they
were under fifab. If they could izad their society with Aijab, what is the obstacie for us? !
thirik we can do our ichs more easily if we cbssarve that type of hijab. Lastly if woman do
not have even a blouse then this is not an lslamic society because islamic society does
not attow such discrimination in society. If the people are so peoor then we should do
something... '

Participant: if purdah is an extansion of segregation, can we look at it with the help of
the concept of freedom? i'rn raising this because whern we fake the concept of drass
and modesty by itself, a great deal of confusion seems {0 cocur because frying to codify
dress or modesty itself is a difficuit task.

Related to that second guestion: are we saying that if whatever cedification exists is
not folicwed, then there is a refigious legitimacy 1o molest women? And to what extent is
the legitimization of molestation of women acceptable (or can be argued against or for)?
That's why | thought that perhaps the concept of freedom could be used for inferpreting
purdah as sagregation.

Resource Person {3): A very interesting point has teen raised pul I'm not going to
really answer the guesticn. My concern is with marrage and divorce and | deal with men and
womesn who come to mae with problems. I one case, a couple in their carly 30s, very
compatible, were married for 14 years, had one baby Then, the man who used to travel a
lot, met his former girlfriend (who was already married to another man) and fell very much in
love with her. This came as a shock to his wife, naturally. This man said he would give her
gverything she wanied in the form of maintenance, a car, money, but said he can't do
without this other woman. The girt happened to be a friend, and I'm absoiutely against
mamiages breaking down uniess there's really enough cause, When | found ouf what
happened | began o review the situation, in terms of segregation, of mixad groups that get
together, the man-woman relationship, and what direction we are headed in.
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I asked myself how much contact between the sexes is healthy, how much is
unhealthy? If it is unhealthy, to what extent? | have boys and girls In my class, and the
girls always ask me guestions such as "vWe are not aliowed to go out afler 6pm, but our
brothers go out after 8pm. Why should boys be given this kind of freadom and girls not?
Why are there these double standards?" it all boils down to the fact that there is cne
standard for the boy and another for the girl. Why is it that if a boy goes out with that giri,
then nothing happens, he'll get away with it in society, but the girl, she has to be
protected. it is we who teach our boys 10 rape because we are not teaching them the
correct norms.

On the question of society and mixing, my studenis ask "Where should we stop? If
our brothers can dance with another girl, why ¢an't we dance with ancther man?" Please
understand that for a young student, this is a very relevant guestion. | said, "Putting vour
arms around another man, his putting his arms around you, s not Islamic society” To
that extent there is to be the hijab. it was very rightly pointed out from 7:26, it is the hijab
of modesty, of the heart, of the spirit, of the soul - of everything that comes out from
within you. But where are the lines to be drawn? What kind of society can we create
whereby we mix yet maintain those limits of mixing so that we don't create such
complications as we have. Qur societies have more divorces because women come into
the lives of cther men, the other woman is aiso involved.

Participanti: | take serious exception to the contention that the absence of a blouse
makes for an unlsiamic scociety,

[simultanecus comments]

Chair: | think the contenticn was that there is no soctal justice and it's atrocious to have
women go around without blouses. | think that was the idea.

Participant: This poverty and the inability to go around with a chaddar exists in many
other countries. | don't think that's the issue at all.

Chatir: | think this is getting ocut of hand.

Participant: | think | made it quite clear: it was not just an economic notion. l's very
much a cultural notion. If you gave these women 1,000 takas or rupees, they would
probably go and buy something else rather than a blouse.

Participant: My point is that the very fact that they do not notice may imply that it is an
aftitude of mind, of how you see other people. If they're not staring, it speaks well for the
men. And if they notice when a woman is wearing a blouse it means it's human curiosity
thaf's coming into play not necessarily the men being provoked.

Participant: Three comments, the first on the injunction of veiling being in order to
protect women from being molested, raped. It seems very close to what is said even
now, that if you are raped it's because you asked for it. We should really not foliow that
line at all |

Second, about islamic dress. There is now something specific which is known as
“lslamic dress’, (well maybe not in Pakistan but in the North of Africa, in a big part of
Africa, in the West, in Europe, certainly) and it is the lranian model which is spreading.
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This is absolutely different from what cuiturally was known as veiling Certainly it's
completely different from what we had in Algeria and the rest of North Africa. This came
about because, at times, people were so poor that when this so-called Islamic dress
was digtributed for free, people were guite happy to have that. {Which brings us back to
the point of poverty). This dress is distibuted and used regardiess of the normal
cultural, traditional cutfit for women. Personally | feel this is extremely imperialistic.

The third thing is, as said, together with the so-cailled lslamic dress comes a wheie
code of behaviour. As far as Algeria, England and France are concerned, it's not limited
1o not laughing, not mixing, etc., but also deciding that you will not attend biology class,
yvou will not attend music or drawing class, etc.

Participant: Last year, | stopped in Saudi Arabia for Ummira and | was covered from head
to toe the way | was supposed {0 be. Al that time my hraid was somewhere near my
knees, so the head covering didn't quite cover the back of my braid. At various points
during Unwra, a lot of women told me it was haram and that | should cover it. Apart from
that, one of the interesting things that happened was that, there was a lot of rush. When
you walk between Safa and Marwa there's a peint when, in turning around, there's an
immense crush. That day there were so many people thal there was just about enough
space for a persen to stand, maybe less. At one of the points, | was about to tumn, there
was a man behind me who basically gripped me arcund the waist and kept on muttering
that he would get me through there, he kept on saying that but he was feeling me all
over. } just want to say that covering doesn't mean anything not even in this most holy of
holy places for Islam. When | came back from Umra, | really wanted to have nothing to
do with Islam As far as sexual harassment was concernad | had been told if 1 covered
myself it wouldn't happen.

The other thing is that cut of the numerous people I've taiked to, a very hefly
percentage of Pakistani students have gone through some form of molestation at home.
Something that shocked me beyand belief. Of the limitea people that I've talked to, one
out of every three claims to have been molested by a member of the family or by the
maulvis who come to teach them the Qur'an at home. Women in our society do not want
to deal with it. Mothers do not want to deal with it, sisters do not want to deal with it. |
can tell you from very personal experience, ncbody wants to talk about it and if-you want
to talk about it, they're very afraid. They seem to believe the family, as the monolith we
KNow it, is going to crumbie and there will be nowhere for women to go. If your uncles or
fathers or grandfathers are doing anything, nobody wants 1o talk about it because if
notice is taken, where is this woman who has no independence of her own going to go?
As a result, children are completely crushed and they can't say anything. | really think
you need to address the issue of wormen who get molested within the home as well.

People want to talk about incest as the deviation from the norm; | don't think it's that
much of a deviation it happens tco often for it to be a deviation. Apart from that, if the
extended family (or the family) is the manclith that it's supposed to be, then why does it
end up being the disaster that it invariably turns out to be? | speak from having observed
too many cases for it to be just an aberrant personal opinion,

Chair: This is what was being highlighted earlier there's one contention that if you're
preperiy covered and not a sex object then you'll be just left alone to your cwn devices.
What's coming up now is that this is not so and your provoking somebody, or attracting
somebody, or whatever, has nothing to do with your dress but relates to the attitudes
the male has towards the female. This is something that we should talk about.
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Participant: | would Iike to piace in front of this group the following:

I we all belisve that the first premise in lslam is that man and wemen are created equal,
period, then in that context { would like to poss the guestion: is there space within Islam
which says molestation I8 legitimate provided the code {of dress and of modesty) is X, Y
and Z and has been viciated. If we concede that molestation of women is legitimate in
jslam, then my question is: what would be the chiel determinant of the cedification of
molestation? From the discussion, the determinant appears to be men's ability 1o get
excifed, which is a biological factor. But we're also saying that it may vary from culture to
culture, from country to country, If in Bangladesh men don't get excited if women are
without a blouse it sesms, over there, it is not legitimate to molest a woman. in other
places, they're getting exciled f a woman is fully covered, suggesting molestation
hecomies legitimate. If we are saying that the determinant of the codification of modesty
and dress would be marn's stale of excitement, then we are saving thai it is nalure, a
viclogical feature in men. A feature not in wamen because men go around in whatever
way they want to, and there's no assertion on the part of women's groups or women or
even scholars that "Women are getting excited so there should be a detarminant for
men accordingly.”

Cornected with that is the concept of responsibility Once vou say "Yes, there is a
space within Islam for melestation of women as a legitimate act”, then we are saying
that the responsibility falls on women. I'm emphasizing this guestion of legitimacy of
maolasiation in Islam because | find that the attempt to arrive at a codification which is
acceptabie in a monolithic way is nearly an impossibility. | would like to propose the
concent of freedom and responsibility (that goes with it), as something to be evaked in
terms of trying te understand this. So that we can arrive at a point where, whather the
woman wears make-up or not, whether she wears a biouse or not whatever, her right is
not to be moiested.

Participant: | just want ic add that rape within the family is something we hardly ever
discuss. it's never evar falked or writtan about or researched. In 1980-81 and 1982 |
conducted a research in Algiers ¢n unwed mothers and illegitimate and abandoned
children. In the course of this research i came across lots of cases of young women,
under 20 in general, who were pregnant and who were still virging Which meant that
they had had very incompiete intercourse They were alsc the kind of young women
who are very closely watched, who don't go out of the house (or hardiy) and who are
told to go to the baker and be back in about 3 minutes - very closely watched. The only
explanation for these pregnancies was that they were raped within the family and very
quickly. We really have to lock &l this because we make the assumption that £ dees not
exist in the Muslim context. This is not true.

Participant: In trying to determine the form of dress, and standard of modesty, if we say
that it depends en different cuitures and different time periods and all that; by extension
then, as islamic revivalism goes on and with time, increases in fervour, as more and
more people cover themselves Up, the standard of modesty in that society is going 1o
change. Then the standard of the proper dress for the women would be wearing the veil
or wearing the hjjab or wearing the biouse. Meaning that as a socciety evelves, because
accepted modesty and accepted dress in the lIslamic context. Then that is aiso &
problem, how do we want to define the dress then?
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Participant: | have some commenis focusing on 24:30-31 [see p.202 above}, the first
point is that this order "to cast down the locks and guard' is for both women and mean.
Again, this goes back to the Quianic framework of social justice and eguality we
discussed eariier: if | agres to cover myseif, he has to cover himself aiso. This order is
for bath women and men, and if both of us obey, there is no problem. The probiem is
that men refuse to obey this order. They put all the responsibility on the woman and
subjugate ner. What has happened is thal the man refuses to control himself (or has a
problem cof controlling himself) so he puts all the responsibility on the woman. She has
to cover herself. This is the first point.

The second peint, If | agree as a woman o cover mysaif it means that | agree that
I'm & sexual objzct only, I'm not a human being. | heard somebody say that | have 1o
leave my sexuality at home to be a human being. | disagree with this. | am a human
heing within my sexuality. | do not have to leave my sexuality at home to be a2 human
being. In the same way the man is a human being with his sexuality. The preblem is that
we are both human baings with cur sexualities.

Resource Person {1): The issues of veiling and segregation cught not 1o be confused
for they are two different issues. The argument that is coming through 1o me 18! weaaring
a modest dress does not protect Musiim women from molestation, therefore why wear
the modest dress. This is a very dangerous argumeant. Essentially, it's a reaction. | can
understand your reaction when a man is trying fo rape you in the middle of performing
Haj. and 1 thinik most of us have been through this type of expenence. | had an wdentical
experierice when | went to lran in 1980 as part of a delegation invited to attend the
celebration of the lranian Revolulion. We were ordered 1o wear these very heavy black
chadors and were all dressed in that way standing in this crowd of one miilicn people to
hear the imam. Despite the dress and crowd, these men were trying to mclest us. This
goes on all cver the place, but nonetheless, | think we have to keep the issues separate
and go back to the intent of the Gur'an

First, as said before, the iaw of modesty in the Qur'an applies to men and women
both and applies to them eqgually. That's the law that is binding for all Musiims for all
times.

The other laws were contextual; they were given in a certain historical context and
those taws are changeable, ie, if in that sociely women who dig not wear a certain
dress were molested then certain things are given in the Qur'an and we have not o
confuse the generic with the contextual.

On the cther issue of women as sex objects, the point made was: it's subjective.
Certainiy there is no such thing as islamic dress’. But there is the Islamic law of
modesty. You have to interpret the Islamic law of modesty, a)} according o your own
conscience and by according o vour cultural context. What is modest in cne society is
not modest in ancther society and s0 on. There is also a commion sensical point of view
that needs to be taken into consideration here that has nothing 1o do with theology or
ideology or anything. It has simply to do with survival, Let me give you an example.
Several years ago, two Czech friends had come to visit Pakistan. The woman was an
art historian and was very beautiful; over 8 feet tall, bionde. !t was the era of the mini-
skirt and that's how she was dressed. She asked to be taken to the old Gates in Lahore.
| was very naive and one day she was dressed that way and we weni. The Gates of
Lahore have very narrow sireeis and tali houses and literally thousands cof peocple
icoxking cver the roof tops and so on. With this very attractive woman dressed in a mini-
skirt, in 30 seconds we had hundreds of people there, looking under her legs, at her,
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pushing her from this side and that side and within 5 minutes we had to flee. The next
day, she wanted to go to some place else ang asked to borrow a dress from me. This is
not theoiogy or ideclogy, it's common sense. In seme places | would do the same. Ferninist
as b am, | think you have to use your comimon sense.

It is very, very important to remember the point | have made many times in this
meeting - that the Qur'an is always proceeding at two levels: the normative level, where
it is setting forth ideals, {and in this case the ideal is the law of modesty) and secendly,
taking intc account the existential situation of what was going on, it is giving you
remedies 1o deal with thai. We have to separate those two, because the axistential
realities change; they are different in different places.

The question of freedom is a very large question and | want to talk about it
concretely. It needs to be {llustrated. The question of purdah, of veiling, is extremely
compiicated and the case study | want to take is [ran. In the Iranian revolution the
chador became cne of its foramost symbois; certainly in terms of the western media
where for months on television, the one symbol of the Iranian Ravolution was these
thousands of women wearing the black chador. t's important to realize that in the
context of the Iranian Reveluticn, the chador was a symboi not of one thing, but of many
things. First it was a symbol of poiitical defiance which 1 illustrated before; the Shah's
father had ordered it taken off and so the woman put it on as a means of political
defiance to the Shah. Second, it had an economic meaning because lran like mos! cther
Muslim countries is a land of tremeandous economic disparity with very poor people and
very rich people. In fact, the city of Tehran which is divided into South and North
explaing why the Revolution happened. Southern Tehran has the worst slums in the
world and northern Tehran has nine palaces including the farmous crystal palace; it's
incredible to see such poverty and such wealth in such close proximity. In these
crrcumstances the chador equalized, because no matter whether you're rich or poor,
drape a chador around yourself and you're all the same. You cannot have a revelution
without unity and the chador brought about that unity and a sense of removing class
distinctions, Then as the Revolution progressed, the chador also acquired an Islamic
meaning. | do not believe that the iranian Revolution was Islamic to begin with: it was
political and economic. But as it progressed it did acguire an Islamic favour and then
the chador acquired an Islamic meaning. But this was only one of its meanings.

The Revolution supposediy succeeded and the Shah left the country. On February
3, 1973 Ayatollah Khomeini returned. There were placards and posters all over iran
saying "We honour the wornen of Iran"; and he publicly thanked the womean of iran for
their contribution without which the Revolution would not have taken piace. Then he said
"We honour these women and now would they please go home!” That was the very first
edict issued by Ayatollah Khomeini. The next was an assumption that all these good
ranian women would forever wear the chador. So this thing which they had taken on as
the symbcei of their freedom became a symbal of their bondage. They no longer had the
freedom to take it off, because if they did acid was thrown in their face or other terrible
things were done.

The whole issue is therefore one of freedom. What does the dress mean to you? Is
it a symbol of freedom or is it imposed on you from without? You can wear it as an act of
freedom. Many young women in Egypt have donnad this dress independently as an act
of autonomy against western Imperialism, against economic imperialism. To them the
Islamic dress, including the head dress, is a symbol of independence. If anything is
imposed on you, it's a means of oppressicn and in Iran, | think, undoubtediy, the chador
was a means of opprassion for a great number of women; though perhaps not for all. I'm
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aware that after Khomeini, in today's Iran, therg are more women working than have
ever worked before. But this is a testament 10 the heroic spirit of women and tc their
resourcefulness. There are 50 many restriclions put on the women in lran, many cannot
do a full-time job; and women are debarred frem many jobs, women have o wear this
dress and so on. But these women are so resourceful that even within those constraints
they are still managing to go forward, because ecnce there's a revoiuiion you cannot turn
the clock back. Once women have become liberated through this revolution, you can't
out them back in the home in the same way as before. The women of Iran have been
liberated but let's not giorify things and say that this chador is the symbol of freedom. if
the women have worn it voluntarily then it is and if they haven't, it's not. It is ultimately
sublective, there's no objective way in which it can be decided that it is the same thing
for everybody.

in looking at, and understanding what fijab means in any society we have to look at
all of these factors. we cannot just say one thing. in the West the stsraotype is that
anybody who is veiled is cppressed, which is absolutely wrong. Bul even within the
Islamic society, you have (o talk to those people 1o find out what it means. Do vou know,
Maulana Maududi was once asked, "Maulana, you know that in the Qur'an it does not
say that you have to cover your face?" (He's even put this within brackets in his Tafhim-
t-Quran which is the moest widely read Urdu commentary in the world) and he said,
"Yes | know it's not in the Qur'an but | think that they should "™ This is his recorded
answer: "l think they should.”

Participant: With respect to franian women now participating in every field of economic
activity, | think we shouid not forget the 10-year long war which meant that men had {o
go to war, and the women had to take their place and perform duties normally
performed by men. That sheuld not be forgotten as a factor pushing women into the
work place.

Participant: My question relates to identity. Why should women be the bearers of
national identity for the Revolution by putting on the chador?

Participant: In the discussion there are several things which have come up clearly and
need to be loocked at ana some which perhaps have nct come out as ciearly and may
need to be undarlined.

The point made abeut separating the issues of molestation and modesty is probably
very important. However in terms of rape, aggression, or molestation of women, the
discussion seems 1o revolve around women's sexuality, when in fact raps is not a sexual
act, cut an act of vielence, 80-year old women have beer raped. ! think we should not
forget that it is not sexuality which necessarily provokas it. Some research interlinks war
and rape very closely together. One exceptional case in which women were nat raped
while war raged for over 10-15 vears, is in the Vieinam war amongst the North
Vietnamese. This was quite astounding but then the women were there fighting with the
men throughout and | think it i3 an attitude of mind which comes through. Also when
alking of rape and acts of violence in general, we have to recognize that our societies
are very unequal societies with enormous frustrations at every level. In many cases the
end product is that the frustration of everyone else gets taken out on the weaker
elements. In terms of vinlence, this is gften women who do not have much power and
that violence sometimes spills over on to children, but certainly we have tc remember
that it's rot just women who are aggressed. In our. societies many men are also
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aggressed and the subject of many acts of violence. We have to also consider the
aconcmic, political, and social svstems in which we live

Coming back to the peint of why women are aiways meani to be the bearers of our
cultural heritage, owr naticnal identities, our religious, social environmant, elc. Since lran
is being talked about, | wouid like to relate an experience. We were invited to the Islamic
Cultural Cerntre, when a woman member of the iranian parliament was invited. Apart
from what she said, visually what struck me the most was: the entire time she was
speaking this woman, acknowledged in har own right, a minister, (I think, certainly an
slected member cf the Assembly) was fidgeting with her various Aifabs. Checking to ses
whether her leg was showing when she sat down and when she got up, and her head.
The feeling that transmitted itself to us, was a great anguish, "l better not let my hatr
shew, | better not do this” In conirast, the male representative of the lranian Cultural
Centre was wearing a weslern suit, with a blue shirt open haif way down to his waist,
and he was lounging about threughout the entire discussion.

S0, yes, why is it that the women must show how Islarmic we are, how Pakistani we
are, etc. More men in Fakistan than woman wear weslern dress, yet it is the women
who are accused of being westernized, anti-islamic, anti-Pakistani and everything else.
We had a ridiculous situation under General Zia where he said that men were to wear
‘national’ dress and women to wear Islamic’ dress, as defined by himself. & was
declared that saris are not "Islamig’.

Finally, we cannot ignore the role of the state in promoting a certain ideciogy. in the
1860s women in Fakistan wore many different types of dress admittedly in a certain
class (and you would not go into the Walled City of Lahcre wearing the same dress} but
certainly in Karachi and urban centres women were wearing different dresses that
pecame aocceptabie. Now since the so-called lslamization’, starting 1677-78,
increasingly women fesl hampered that we should not wear this, we should not wear
that. Not just urban women like us, women i the villages were told, "This is not lslamic,
s0 what if you're wearing Pakistani dress from top to bottem? you have to do something
more to prove your credentials”. On the other hand men wouid be in their loin-cloths, if
fhat, taking baths in the canal and harassing all the college girls who go by with their
head and their whole bodigs covered. Nobody picked that up as being “unisiamic'. With
the full backing of the state, we have slowly started 1o accept that this is islamic and this
i not. In the rural areas where women wear something like the sarong of Malaysia, the
dhoti, they now feel it Is unislamic and they say so and are embarrassed to wear their
traditiortal clothes in the city. Actually, the city culture is being forcibly imposed on
women from the rural areas.

et us remember that the societies we live in have a power structure with its own biases.
At the same time there is a world trend reinforcing notions of dress and of what is acceptable
or not; and very often what is "unacceptable’ is what the women do. Focusing on the social,
politicai, econcmic powers that exist: when Pakistan decided (I shouldn't say Pakistan,
Pakistan poor thing didnt decide anything).. When General Ziaul Hag and the military
regime decided they had {o istamize (the justification for prolonging their usurped power), in
many cases they were not willing to attack such basic things as interast taken on loans which
| believe is clearly prohibited in Islam. Instead they decided that women should or should not
do this because it's much easier, worrien do not have the economic power to resist. After
Pakistan initiated the process, two years later we discover Bangladesh saving "Right. now
we'Te going to be the islamic Repubiic of Bangladesh. We're going to have these laws.”
Pakistan also took much inspiration from iran. World trends and linkages do exist in one
direction or the other and are imoortant.
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Participant: In the context of dress and a wnole dress code that relates 1o Islam or o
being Muslim, one has to ask what is the relevance of isiam loday? Firstly, if an
individual has a firrm belief in God and in istam, then she'll orobably go to the Quiran as
an authority, as we are doing today right now. But, in the real werld it's a tool for political
lobbies with very clear aims and their authority I1s that of the fundamentalist’ erthedoxy.
it is riot pure theological principles that Islam might advosate. In this politica! system, it's
very impoertant for us to clarify cur own stance. Is it cultural identity that we nave 1o fign!
for to gat the freedom of deciding our own dress code? Are we going to negotiate this
within the principies of Islam? How is it going o happen?

Chair: In the northern part of Pakistan, we're a very conservative socisty and women
are not very visibie, but this conventional coricept of ‘purdah’, of "veiling' the womarn is a
kind of class distinction. Some Patharn women have no concept of velling their face and
they walk down the village streel or in the fields In fact it's considered rude if a woman
is waiking down the path and some male stranger comes intc the village and she
doesn't shake hands. Only the women of the Khans or the big shats are supoosed o
veil their faces as if saying "I'm better than you are.” Evan now, despite this Islamization
trend, in the Frontier's rural areas, (we don'l have many urban centres) you will not find
woman wearing any kind of purdah We call this black burga the “fashionee’: the
fashionable thing. It more or iess has a stigma atiached to it because we frace it 1o when
Marmud Ghazpavi came and conguered india. Time and again his soldiers ware
running away with all the pretty RHindu women and the only way to protect women was {o
cover therm with this black cloth that developed inio the burga. Generaily, amengst
Pathans the biack burga provokes a reaction like "This man can't leok after his woman
and therefore he's shrouding her” [laughter]. | don't want to appear parochial or
anything, 'm jusi 2lling you a cultural trend that exists. Mone of my family members
wear a burga, aithough | consider myself guite Istamic [laughter].

Participant: | feel ihe cases of molestation at the time of Haj and during the visit tc iran
may be excepticnal cases because so many friends of mine have heen for Hai and 1o
fran, but | was not told any story of moiesiation. Secondly, it was mentioned that
Knemeini has forced wormen to wear this thing, It is against human natiure o love a
tyrant, had he been a tyrant, women would have done the same thing as they did to the
Shah. Instead we have seen how much Imam Khomelini was loved by men and women,
s30 it was not cppression, it was voluntariy. [t may have been involuniary for certain
peopie but you see when there is a law of the country sorme peopie are always against it
and if in any country, they have in their iaw that a certain dress is prescribed, this is net
oppression. | don't know the current situation in Britain but when | was studving at
Edinburgh, men could nol go in their pyjlamas cutside their houses and one of my
professors went outside just oncs in his pyjamas and he was arrested by the police. But
men naver complained apout this oppression of nat being able to go cut in pyjamas. 8o
there is no question of an cppression.

[comment: | think that was gross Brilish snotbery, it has got nothing to do with
decency.}

Mo, this does depend on the sense of decency. If they had this standard and
accepted it voluntarily, there i3 no question of any suppression and secondly, there is no
guestion of the covernng of the face and modesty...
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Resource Person {1): In iran there were incidgents of acid being thrown in the face of
franian womean, thousands and thousands of cases How do you explain those?

Participant: There may be some emctional cisplay by certain irresponsible people, but
in any case, there is no doubt that wearing of the chador is compulsery.

Some peopie said that all this chaddar stuff was introduced in Pakistan by General
Ziaul Haq. Let me make this clear, his wife never observed any tyoe of hijab, so this is
riol due to Ziaul Hag. Most of those people in Pakistan who wear the chaddar were
against the regime of Ziaul Hag. This type of hjab has gol nothing te do with Ziaul Hag
or any Islamization. Finally it was said that lranian men wear western dress, but iranian
women also wear western dress inside their chador. The question is not of western or
eastern dress. We have (o cover different parts of the body in whatever dress we have,

Chair: May | bring some focus to the discussion. First there is the Islamic concept of
hijab and purdah: do we cover the face or not, is the head to be covered? There is the
concept of modesty and dressing modestly. Second, is molestation contingent on having
the hiyat cr not? That is, if you do not have the vell, will you be molested and if you have
the veil, will you not? The consensus geems to be molestation has got nothing to do with
whether you're properly dressed or not. You may still be molested even if very properly
dressed with five kinds of Afab. Third there is some consensus that we do guestion why
all this “properly dressing up' seems to an abnormal extent to be addressed and focused
on women, not on men. There seems to be a different code of conduct and ethics so as
far as dressing up is concerned for femaies and males. We are asking why theare
shouldn't be the same kind of code tor men. The Tourth point tc emerge is the constant
focus on men peing very feeble beings not able to control their physical urges and why
is it that women have to help them to behave properly. Why can't they behave
themselves? Let's have last comments and then could we wind this up.

Participant: To explain: first my reaction had nothing to do with modesty. if | go to the
inner city bazaar V'd wear a dupatta. | have also strictly told an American friend | wasn't
going to take her anywhere if she wasn't wearing a shalwar kameez and a dupatta,
because | refuse to take responsibility for anything that might happen to her. My point
was that it happens despite the covering. We need to acknowledge that there are many
of us who have been covered at various times and points and it still happens (o us and
needs {0 be addressed.

The other point, with reference to incest, is that according to the Qur'an, there are
peopie in front of whorn you do not have to cover yourself, including various members of
the family. Apart from that, for every woman that's veiled {in the segregation sense of
the word) there are so many others who are not veiled, who are completely uncovered.
Purdah is a very economic thing. If you can afford to have servants, you can afford to
cover yourself, if you den't have somebody to do all your chores, you don't have a
choice, you can't afford it.

in as far as reporting exceptional cases go, 'm sorry there are very few people who
talk about it. The people who have talked about incest to me have done so because I'm
the one who's willing to bring up the topic and taik about my experiences hecause I'm
not ashamed of it. Thay know that | understand and that | won't blame them for it and
that | won't be disgusted by it. They also know that they can talk about it to me in
confidence. Despite that everybody says "Don't tell anybody,” because you {or I can't
deal with people's reactions to it. You're not allowed to talk about such things. Wy
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maother does not want to hear about such things. My aunt when she has been toid about
it has said at various times "Well, It happens”, and then she relates cases to me within
the family that nobody else is even willing to touch upon. Nobody wants to deal with it.
it's about time we facad that as well.

Participant. This is a shori response to a number of guestions. it was said that
Bangladesh is an islamic State. Bangladesh is not an Islamic State; we have fought 1o
be a secular state where the majority is Muslim but every Muslim, Hindu, Buddhist,
Christian, whatever, will be free to practice their religion or behave in whichever way he
or she wants to. But gradually, with this Islamization, we are having Isiam plungad down
our throats. You cannot pass judgments on who is Musiim and who is not. | believe that
religion and spirituatism is something that is completely within yourself, and really the
basic fact is that the moment | uitered the shuhada {creed). nobedy has the right to
question my slamicity.

[explanations given that it was poverty which was being condemned and not peopie's
faith]

Participant: [Translated] Regarding the discussicn on purdah, some of i I've
understood and some of it, because my English is not gocd, | have not been able to
follow. If we are to presume that, in Islam, the understanding of purdah is that a woman
is to become a crippled person, confined within four walls, and out off from progress like
an animal, this i8 a huge statement. Today we are in the age of progress and so much
has changed and evolved in the meantime; and women are working in different fields,
they're pilots and engineers, they go out. So what remains is the guestion of dress.
Some are in saris, some in shalwar kameez, others like me \n a chaddar. | like this
chaddar i's not that | have come here "observing purdah’ ! can go anywhere, this
chaddar is not a constraint. And dress 15 not an impediment to women participating in
various fields. However the guestion of constraint arises when women put on make-up
and attractive clothes and make themselves attractive. Meanwhile men who do not like
to see this attractiveness in the womsn of their household - their mothers, their sisters,
tneir daughters - precisely want to go out of the house and see women who are
attractive. They don't like women in the household singing and dancing but they go to
the dancing girls, women, whalever to hear and see the same thing which they forbid in
their houses...

We should wear something which is acceptable, which is common to everyoneg, and
- with dignity we should go out and wear that dress and do whatever we want {o and get
‘educated and enter into new fields, take up jobs, etc. But society does have some
:norms and customs, and therefore you should not do things that are counter productive.
For instance if we were to overthrow everything overnight, we are not helping many of
the other women in our societies who do not have that option, while if we change our
physical appearance slowly it will help to allow other women to alsc get aducated, come
out and start working in & more acceptable manner. If I'm a teacher, and | go to the
class and take off my blouse and start teaching, how many pecple are going to come to
learn of what | have to teach them? Nobody. And, if | go to the rural areas in Sindh
where women are working in the fields with their torn clothes and very basic clothing, if |
go there with high-heeled sandais, sunglasses, and a handbag on my shoulder and try
to teach them, theyre not going to listen t¢ me either because their environment is s0
different. When my organization started its work in the rural areas, where the vast
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majority of the women are unaducated and ignorant and have 1o work very hard, we
decided to wear clothes which we thought would pe simiar and acceptable o that
environment. S0 we went with un-ironed, very simple clothes. But despite this the men
said, "The women will not sit with you: you're educaled.” Then we not only dressed iike
them bt participated in their everyday aclivities of fatching water, doing the field work
and everything eise in order to build a rappoert. After mainy months we weare abie 1o open
schools in thase areas for girds. Girls starled coming to get educated and wenrt on fo
become doctors and other prefessions, they came not in chaddars but in dupaifas. And
this in a “maulvi village'.

On the guestion of purdah and incest, in cre village, there were four or five brothers
who were madivis, all of tham. One of the brothers died ieaving Tour daughters in the
custody of their paternal uncle. Three got married and left the house. One would not
come out of the house and would not meaet anyone. We started getting worried in the
villzage when we heard that the paternal uncle had been carrying on ihis incestucus
relgtionship with this girl. We were very startied and really did nat know how to deal with
it. Nobody was allowed {¢ see this girl, she was not allowed 1o go out and meet
anybody, etc. When Tinally we called her sister there was the whole question of "you
don't speak abowt thase things”. Such things happen but are not taiked about because
there is such an enormous burden of sharam, hijab, hiya' {shame, veil, modesty n
Urdu] that everyone, the entire household would get dishonoured in the village.
Therefore, nobody was willing to put us in touch with this girl. After six or seven months
of our going back angd forth, finaily we were able to bring this gir! out of her home and
through men we put the whole matler before the panchayat [traditional governing
councit in the villages]. The eiders of the family with the eldars of the village sat together
to decide what is 10 b2 done. The ruling of the panchayat gave a severe punishment te
this girl's paternal uncie. But in the end, while he got punishmient, she oo was punishad.
The man's crime was acknowledged, but nebedy is going to marry thai girl. And this
happened to someone who wore this huge enormous 10-yard shaiwar and had this
anormols chiaddar and who lived in a mauivi's house. it's not that they were unlsiamic,
they considered themselves extremely Istamic: all these brothers were muilahs.

This happens in society and cannot be prevented by purdah. It happers whean
purdah exisis and i3 practiced, it happens when purdah aoes ngt exist. The two are not
causailly interinked. if, however, there is too much purdah, if it is t00 restrictive, then it
does become a hindrance. In any case, purdah is restricted to the upper class. Poor
women have na option of purdah. They are out in the fields doing construction work, or
they are oul becoming sweepers and cleaners and averything eise. Their lives are
censumad by work and iabour and they have no time for Ieisure or pleasure. The whoie
guestion of purdah and having such ideas is really limited to very rich women with time
on their hands and nothing else In their heads who are not working and can afford to
have five or six women or men working for them as servants. Daspite the fact that it's
very upper class, stili our sympathies are with those who practice this form of purdah,
and are covered so much with this form ¢of purdah. .

Qver these few days we have been spending more and more time on the existantial
reality of women, which s neither confined to Pakistan nor to islamic societies. it's a
broad issue of the oppression of women that somewhat iranscends class issues, which
is why we would sympathize with the Makhdoom's women or Pir Pagara's {33} women,

3 Major feudal landiords in Pakistan.
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but there is also specifically a class context to the oppression of women.

On the other hand, we've been talking about the normative prescripticns of Isiam
and what sorts of freedom they grant us. I'm not sure how thase normative prescriptions
are helping us to deal with women's existentiatl reality | feel that i order te tackle this
reality, we need to again resort to what | would call "'mass women's movements' for
hurnan rights or any kind of reform movements, parhaps like ours or others. 1, at least,
have not been able to see the link betwesn the discussion on normative prescriptions of
izlam and allowances of Isiam for women, and the raalities we have been talking about
which are quite nightmarish,

Participant: In trying to separate segregation and moiastation, the guestion that came
to my mind was: if we separate the two, then what are the norms that govemn
segregation and, if those norms are fransgressed, what is then parmissibie religiously as
well as socially? We can't separate the existential guestions from the purely normative
ones. But, while iocating ocurselves within realities as they are lived, we are trying 1o taks
help of the narmative, of the pure, in which we can root the legitimization of our
ideclogy. How do we accompiish that? Does the separaiion between segregation and
melestation help us in deaiing with that reality? We need to look at the norms that
govern segregation and whal happens when they are transgressed because, | foel
perhans it's whnen they are transgressed that the door to molestation opens, and gets
reflectad in the sort of laws we now have.

Resource Psaraon {2} A small point refated 1o the earlisr question of whether we can
codity moedesty: although we talked a lot about things tha! happened in different
situations, an important point with regard to the develepment of the Islamic intellectual
position is that Ethics have not been developed as a subject. Instead what they did was
to codify actions, and as a result, we have! "You should do this and this and this,” but
nobody ever says anything about modesty. So how do you actually cadify it? In terms of
ethics, not iust about modesty but other things as well, we have o go back and rathink
the entire system of the development of the lstamic laws. It's not by any means an easy
task. Whether or not we say things about the individual's motivation (o be able o
maintain a certain level of moedesty, the individual operates within society and wnat
Muslim societies did was to say, "Look, | can't think about the individua! or personal
conviction or personal modesty in real iife, | can only codify for the masses at large "
Then the codification for the masses at large inadvertently became 3 power siructure

that enforced thoss codes. It was not possible to elicit from a group of people, a society,
a community, an wmmah, whatever, the ethical principtes that the individuat was
motivated by at all; these were {otaily iost.

Resource Person (1): Basically two gquestions have come up which reguire same sort
of discussion One, | would broadly describe as a guestion of faith versus non-faith, and
the other is that it 15 very important for us, at least in terms of our discussion here when
we are trying to analyse and understand what is the Qur'anic position, to remamber that
we are dealing with these vary complex issues at fwo different ievels. One is the
normative or the idzal and the other is the actual, and there is conistant tension between
the two as 1s inevitable. The two must not be confused and it is a source of cansiderable
cencern to me that | hear this stalement being made again and again that if.. (lel me
not use the word purdah), modest dress or modest behaviour, does not protect us fromi

wolestation then of what use is t? This statement leads us back to a very fundamentai
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guestion, iL.e. what does it mean te be a Muslim? And why should one be a Muslim at
all? My very personal answer is that it has to do with living in accordarice with the will
and pieasure of Allah not because one gets certain material rewards or wnatever but, as
the end in itself. one tries to live one's life as God weould have us live it. In some cases
ihat may lead to rewards in the here and now, but it may nct. In fact on the basis of my
own life, I'm quitz convinced that if | am going to get any reward, it's not going to be in
the: here and now. | really think that if Muslim women of cur generation {and for several
generations) are ever to be liberated this is a choice that they have to make. Unless
women are willing to renounce the reward we're not going to get anywhere, We have to
do this in the spirit of the early suffragette women who weren't looking for rewards here
and now.

According to my understanding of the Qur'an, God wants ail Muslims, all people, to
behave modestly. The Quranic law of modesty does not only relate to what you wear;
hut alsc to how you talk, you walk, your entire behaviour. The law of modestly, you might
say, is the law of decency, of appropriate behaviour. The Qur'an projects before us the
vision of a society that is balanced, that is harmonious, that is at peace. This is an ideal,
but if you call yourself a Muslim and you have a commitment to it then you have to try to
approximate the ideal.

There is no confusion at all in my mind thai regardiess of how much violence
occurs, and it does cccur to @ much greater degree than has been acknowledged, it
dees not affect the validity of the law of modesty or any other law. The same criticism
that is being raised with regard fo the law of modesty can apply to any Isiamic faw. |
mean you can say, "l prayed to God for such and such and my prayer wasn't answered
so why on earth should | pray?” We can universalize: if it doesn't work then it's not worth
doing. | think thiz is a very secular perspective, it's not a faith perspective because if one
believes that it is pleasing ‘o God that should suffice. If it does not suffice then we are
doing it for the wrong reason. These twe issues must remain separated, at least for the
purposes of analysis. I'm not saying that they don't come together in reality but | think
there is a real tension which has persisted in this conference between the faith
perspective and the secular perspective. | have no idea whether this can be resolvad or
not but | think we need to recognize that this discussion is going on at these two
different levels.

The second question is of equalily versus sameness, that relates to a lot of things
stated earlier. One point made repeatedly was not being satisfied about the laws of
nurificalion refating io women, menstruating women, eic. In fact thare is a difference
between being equal and being the same and one ¢f the basic probiems | see with the
western paradigm for women's freedom is being hung up on the concept of equality as
sameness: "l want the same thing as a man, the same dress, to be able to do the same
things,” etc. One problem with this model is that as long as men are your model they will
always be ahead of vou, you will never catch up with them. it's self-defeating. The
beauty of the Qur'anic modet is that it aliows for justice at the same time as it allows for
sexual and other differences. Women are biologically different from men. women
mensiruate, men don't. 3o certain spegcial provisions need to be made for that. This is
not injustice to women, rather it is jusfice. There are more regulations with regard to
women's dress because woemen's bedies are such that they are more vulnerable to
exploitation and historically we know that this has been the case. These measures are
meant 10 be protective, not restrictive, taking inte acceunt what is actually the case.

We have to go beyond this stage of feminist understanding of wanting sameness
and you see some of this evolution happening now in the West: but very slowly it is
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very dangerous ¢ be caught up in that “same syndreme’. f's much better that we strive
for justice rather than equality because equality is so likely to be misunderstood. | live in
the western world and have a lot of colleagues who understand equality absolutely
mechanically. | hear them saying again and again "zquality means you wash five dishes
and | wash five dishes, you cook three days and | cook three days.” To me this i5 not
justice because you can divide a task absciutely down the middie and yet have a totally
nequitable and unjust relationship. So we have to distinguish between mechanical
equality and justice.

Pariicipant: It's wrong to say that in the West women have such assumptions about
equality On the contrary, the new trend in the past few vears has been to emphasize
the differsnce, and personally, I'm worried akout this as weil as part of what you are
saying because then it refers back to our nature and eventually our biological nature as
women and this is sgmething | wouldn't like to see rising again.

Participant: This is addressed to the basic Quranic crizntation on women's dress. If we
can clearly see the principle of modesty in the Qur'an. is it open 1o enforcement by a
ruling political party? Within an islamic framework, can we lobby for freedem to interpret
this ourselves, since we are following the letter in Qur'anic interpretation here. We've
talked about this principle and that in the traditional islamic system there s no
codification of principles but of actions. How can we battie confront this with a Quranic
interpretation if selff-appoinied guardians of faith become dictators of the wminah. Can
ieaders of the ummah dictate to women? What are the various implications?. .

Resource Person (3); | wanted 1o just elaborate on the gquestion of what cne conziders
to be equality. 1 would just like 1o point out what the Qur'an says regarding this matter
and just a few of the verses, of the recognition the Qurlan grants to women's materiai
and spiritual conditions are the same as men: verses 3:185, 4:32, 4:124, 9.67-68. 9.71-
72,16:97, 318, 33:35-36, 33.58, 33:73.

Partictpant: I'm having difficully in seeing how the issue of modesty is a faith, non-faith
issue. The guestion is not whether modesty is desirable. The given is that modesty is
desirable. The issue concerns the interprefation of maodesty. Everybody says that
morality cannot be legisiated yet within the framework one attempts to do that. But in the
unequal socisties we live in, breaking that code becomes a very critical issue, and what
suddeniy becomes permissible for men in the society. It's not a secular position, it's from
within the faith framewaork, however once interpretation starts taking place then one is
talking about codification, and once codification comes into the picture, then the
guestion is what happens when that code is transgressed? The quastion I'm raising is:
first accept it within the framework of faith, saying yes, modesty is desirable but wha's
interpreting #? Then once f is interpreted and some people break the rules, then what
becomes permissible within the religious framework? Look at it perhaps from a slightly
different angle especially as a device for the protection of one's right o interpret
modesty. Because once we can establish and assert a right to interpret modesty within
the religious framework, then perhaps one can ¢pen up the debate on what has been
the process of codification.
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Concubines

Participant: | have difficulty with a phrase where the Quran defines some women as
being "Those whom your right hands possess.” These women, § gather, are the captives
of war, | assume that this is considered cuite legal and lawful. Is this yet another
instance which we take in the context of those times and not as something which is true
for alt ages?

226



Part 3:
Action and Strategies

The Context of interpretation

(One session was based on broader issues beyond specific avast and their possible re-
imerpretation, and instead focused on the contextual and conceptual frameworks within
which the participants live their lives and within which interpretation takes place. This
session, aithough held at the beginning of the Meeting, is being reproduced in the final
part of this book because it not only provided the background to the entire proceedings
of the "Qui'anic Interpretation by Women Meeting’ but also set the scene for the
concluding session on future action and strategies.

Some participanis spoke on issues specifically related to Qur'anic interpretation in their
own country and professional or activist contexts:

"in Malaysia each of the 13 states has its cwn family code... We are
trying for uniformity of family law, and are icoking at differences in
interpretations. We also want to moniter the implementation of the law
in the shariah courts. Our organization wanis to monitor domestic
violence in the shariah courts, and to see how gadis perceive gender
relations and violence as a whole. Both are related to Surah Al Nisa
{4} verse 34 (34) We have a Musiim women's study group looking into
the verses and are trying to strategize on the basis of verses.”

‘“Through my experience | came to realize that, if one is not very
careful, legal literacy tends to reinforce not very progressive
interpretations of the Quran. How does cne d=al with this in terms of
gender equity? So hence the linkage with the network and in the
interpretations and texthooks. .. How far and to what extent do we have
freedom 1o manceuvre, crucial o us as Muslim women in
Bangladesh?"

I represent Bazm-e-Amina, a small greup of ladissg belonging to Figh-
e-Jafria, who are mostly interested in the uplift of the poor Also, as

34 See Part 1 B: The Foundational Myths for g full discussion of 4:34
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everyone should, we try to understand our religion as far as we can.
Of course | am not an authority; I'm a teacher of mathematics at the
University so in this specific fieid | just try to understand as far as | can
from the authorities who may be men or women, because a scholar is
a scholar, irrespective of being a man... We shoula try 1o understand
what we are studying honestiy."

“I belong to the group called The Daughters of Islam which believes
firmly in Islam. We do not want to challenge Islam. If there's anything
we want to challenge it's the implemeniaticn and interpretation of
Istam as done by mostly male scholars. You see we felt that while
women are now being educated and can aii read and write, all their
reading is some&thing that does not affect their lives. On the other hand
something that is controlling our lives is something that we ignore
completely. So we have set up, in Pakistan, the first Women's Islamic
Centre and Library - good enough for conducting research. We also
feel that unless and until we know the Arabic language ourselves, we
cannot interpret whataver is in the Qur'an or in the ahadith properly
and we just have {o swallow whatever piil is given 1o us.

"Therefore we conduct Arabic classes. I'm learning Arabic and it helps
us a great deal. We have now started going out into the poor localities
where besides conducting Qur'an classes, we help them in a lot of
ways which | would not like to go into detail about now.

"We feel thal within the field of Isiam we can do a iot for women.
Besides that we are also conducting research. For examplg, in
Pakistan if a man just stands up and says 'l divorce thee' thrice, the
woman is divorced. But this ruling is not given in the Qur'an which
gives you a specific process for divorcing your wife We are
conducting research on this and on2 day when we have enough
material we would like to challenge some of the laws which have been
made in the name of islam but which we feel might be contradictory to
Isiam or at least the spirit of it. This will take a lct of ime and maybe a
group like this will help us by doing some research and cooperating
with us."

"I work as an analyst at an institute where the area of concentration is
foreign policy and nation building. Within nation huilding I'm looking at
religious revivalism and its socig-political impact on society. 1 did my
research on the current Islamic revivahsm in Malaysia, looking at the
reasons why it ocourred, how the movement is spread, how it is
organised, basically focusing on the university students and young
professionals who formed the backbone of the Islamic movement in
Malaysia. Currently I'm working on a new project looking at the impact
of Islamic revivalism on institutions in Malaysia and social services
where the Islamic movements are providing an alternative system for
social welfare, such as ciinics; and aisc at the pressure it puts on legal
reform and areas like that,

"l aiso belong to a women's study group where we look at the Qur'an
and verses affecling women in the Qur'an, seeking a more progressive
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interpretation. We're in the midst of preparing two pamphiets for wide
distribution: one is on the equal status of women in the Quran, the
other cn domestic vicienca."

"I don't want to sound pompous but within my own mind | am perfectly
satisfied with my beliefs. | am the daughter of a deeply religious
person, an Islamic scholar, and we do not agree on everything but we
do on the essenfials. | rationalize everything by this very simpie
means: a just God cannot accept anything unjust. This is something
my mother taught me. | am satisfied in my own mind because 1 believe
in the spirit of 1siam. | definitely do not believe that one has to live by
rules put dewn feurteen hundred years ago because you cannot recreate
the circumstances of those times now. There is always a state of evolution.
"Thai is why | don't have a problem, but in irying to understand
interpretation in order to combat the man's worid which is trying to
relegate us to a secondary status, it is essential to understand when
gach verse was revealed and by whose authority you can say they are
recerded as criginally revealed. | would ke to he satisfiad on that
scope. | am not the authority here: | am the lay person. But the fact is
that Islam was introduced for the lay man of the day.”

Responses from the participants to this were:

"On the technical part: the process by which the Qur'an was collected
and written down and the process by which it was authenticated is
fairly well known. It is also possikle to get annctated copies of the
Quran which teli you when exactly each revelation came.

"The other part. you will find, | think, a very clear divide betwsen
people who will work within the parameters of this particular belief and
paople who say 'is it not possible io raise doubts?” But | am not
entirely certain that we are going to get very far at this conference if
we enter into that because that is a whole different depata ™

"When was the Qur'an was codified? 1t was revealed over a period of
23 years and then it was codified in its present form in 10 years | am
sorry | am a lay person and don't know anything more than that. | am
subject to correction. Also, the Quran is not in the order that it was
revealed, rnor does the title of the surah have much relevance to the
contents of the surah, e.g. Surah Al Bagarah has much more than the
cow. 50 who gave the chapters these titles, were they themselves
revealed? But, as said, this would be another workshop."

"If you want information about it there is such a wide amount of
information, literature and sources.. 'm amazed that you all come
from Muslim countries and you don't know this."

"The order of the ayaat are not according to the Shan-e-Nazoof ie., as

revealed. But the order of the surahs was dene by the Holv Prophet
himself before his death. Certainly they have been arranged according to
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the surah's length. There has not been any change because there are
these scripts from every century in different museums and every script
is the same "

While not all organizations represented through the participants were necessarily
atternpting o reinterpret Islamic injunctions, a common element was that conservative
religious forces were seen as preventing women from realizing their full potential. These
transpired in the form of iaws, both written and unwritten, said o be based on Islam and
intrinsically tied to interpretations. Some of the participants voiced feelings of anger:

I was tired of reading about the place of women in islam - as written
by hundreds of men... | sometimes dream about writing something on
the role and status of men in islam {laughter). it seems to me that men
in lslam have ne role since there's nothing written abcut them! | set
out to do research and read the Qur'an with a focus cn women for the
first time. The more | read how humane the document is, the more
angry | became at what is going on in the name of Islam. Perhaps it is
safe 1o generalize that the first stage of feminist action is anger.”

At the first Women's Action Forum meeting, the level of women's
anger was what struck me the most regarding the implications of the
Hudood Ordinances. This is not justice, this is not what we think our
refigion is about. We went to the text of the law and to an lslamic
scholar to ask what Islam savs. When we found no basis for this law in
Islam it gave us the courage to go on.

"l was brought up to believe Islam is a tolerant religion and was utterly
shocked to see what was being said in the name of Islam.”

An interesting responise from a different reality was:

"One of things 1 see when | come out of my country is that women
from traditional islamic backgrounds have a tremendously negative
nistorical experience that they are trying o throw off. As a
consequence the first step to women's awareness is anger. | would
say that that first step is something that you all experience because of
what you have had to fight against in order to regain something for
yourselves. You participants, have had to fight against things that
have become accepted as God's iaw and therefore forced upon you.
Those of us whe accepted islam in the West did not have that
traditional baggage. The first step to feminist awareness for me was a
yearning: & hunger and desire to learn. | did not have anything that |
had to throw off. Consequenily you will see some things and hear
some things that come from me that will contradict how you have dealt
with or perceive the necessary phases in the women's issue. becauss
my background is very different.

‘Il come from the West and the whole term “feminism’ came from my
context and | know its lirvitations and | know it historically and sexually
and therefore there is something a little different about how | may
exchangs compared to how | hear you all exchange.
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“This is neither good nor bad. This is just a difference that | woulid iike
to bring forward early in the conference so that it may be taken as an
ingredient. The choice to be able o take feminism 100% by the horns
and say "this will be the motivating factor in my life' existed before |
even became Muslim. When | became Muslm the choice of the path
that | would take towards self-realization was based on an entirely
different experience Let me give you a very small example that really
captures it well,

"Most of the conscientious Muslim women from traditional Muslim
countries feel  their ability to be able to express their identity
autonomously is to take off the veil. The reason for this was hecause it
was a machanism needed to restrict her. to confine her, to make her
voiceless, to limit her potentiaiities. Those of us In America who came
from an African heritage who were forced originally from our country;
forced from our own customs and our own dress, were NEVER given
the choice of what we wanted to wear. We were stripped of our
garments and covers and veil. | began to wear iong clothing before |
bhecame Muslim because it was a choice that was not given to me.
Your choice was exaclly opposite. The choice NOT to wear was not
given to you. You must understand that fundamentally the difference
in perception has something to do with your past. So it you perceive
the different ingredients in that past perhaps some of what | have to
say will seem & little less odd to you; many things that you feel it is
necessary for you {c fight against some of ug are fighting for.

"l am a person who chose to be Musiim. | did not choose to be female.
| did not choose to be African American and because of the fact that
these two are prior to my choice, the realities of my life also placed
certain limilations on what it was that other people said | could
experience. Once | became Muslim there was nothing that anybody
could take away from me: | had already been stripped of name, face,
gender and race and all before | chose isiam. So Islam is not an
inhibiting factor of my life. It is an epitome of the factor of liberation.
Therefore anger was never a motivating factor in my aspirations about
how | wanted to live out my life.”

In response to this:

"Just a brief comment: This network is called Women Living Under
Muslim Laws, because what we have in common is precisely that laws
unfavourable to women have been enforced on us in the name of
tslam. This is really our specificity. So you are right {o point out the fact
that it is not your case because you are not living under what we call
Muslim laws - plural. These are forced upon us whether we like it or
not.”

"I do not like it. But the anger is not against Islam in any case. We are
very clear about this. The anger that erupted in our organization was
not against religion. The anger was against what was being done to us
as women in our country under any pretext. Partially it was under
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‘Muslim laws' for which there was no islamic justification. They were
flogging people for many issues without using Isiam. But there were
other issues where our religion was being used against us. Cur culture
has been used against us. And anger comes when you don't have a
means of expressing yourself and have remained silent for so long.
But | do not think that most of the women in Pakistan will tell you that it
is lIslam that has kept them quiet ii is a combination of a whole
multitude of factors which are economic, social, cultural and yes, of
course historical. :

"We have not had the choice of deciding to be Muslims. Most of us
have been born into Muslim fiouseholds. You have had the choice and
privilege 1o decide at some stage that you wanted to join Islam. When
people join anything there is a reaction tc their own pasts, whatever
that past happens to be. And as you said, the choice of race and
gender in the United States was not a choice for you, obviously, but
you did choose to move into something that is new. We are also,
hepefully, now trying to move intc something that is new.”

"l just want to comment on the, "How !slam has been used on us'. To
go back: | was born a Musiim and | still belisve in Islam but sometimes
it really strikes me: how come there are all these supposed
contradictions in the Quran? My own language is Arabic, but | can't
find anything in my daily life that is armaaly gawwaamuuna
alanisaaa' (from 4:34),

"We take it for granted that men are superior to us and they are
supposed to controi us. Or we come to the point where they are
beating their wives {4.34).

“And {1 believe strongly in  interpretations, the progressive
interpretations of a different kind but it doesn't mean we are against
Islam. We believe in interpretation and in different interpretation. With
respect to the discussion on anger sometimes | really fee! anger. |
mean how come in one verse there is talk about equality, and in other
verses or in the same surah there is talk about another way of
subordinating or oppressing. Hew can it be like this unless we really
seek a different interpretation so that it follows the equality and justice
of Islam.”

At the end of a fairly long discussion, the resource persons and participants gave a
number of suggestions as to how women reading the Qurar coilectively for themselves
could proceed.

Resource person: | would like to focus our atiention on the dynamice of what seems to
be happening here. There are two levels cf discussion: one is the perspective of those
pecple around the tabie who take it for granted and they have ne questions about Islam
- whatever they mean by islam - and the Qur'an - however they understand the Qur'an
to be. Their stance is that everything that is in the Qur'an is the word of God. They are
not concerned by the historical process whereby the Qur'an was put togather. They
might in fact somsatimes think that those guestions are irrelevant or irreverent and so
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they don't want to deal with that. Now this iz what | call a faith perspective’, i.e., what
we have o deal with is the sacred text,

Then there is this other perspective which is: | come from a reiigious background
and | have studied or | have been a Muslim all my life. What | am concerned with is not
any particular thing in it, but rather with the spirit of Islam. And a statement that | identify
with in scme ways: "I have worked out my relationship with lsiam, and my relationship
with the Qur'an and | know how | want to live my life”. But the point is that for the bulk of
the Musim wcmen in the world - we are talking here of 400-500 million people - this
position iz not possible. They haver't worked it out. And we have to keep that in mind as
we try to work out a strategy or a plan abaut how this discussion is to proceed,

Now et me give you a couple of examples, hecause Islam is the yeungest of the world's
mgjor religions, there are things which we can and should leamn from other traditions.

For instance, the consensus of Christian scholars 1s that there is not any one, single
thing that can be definitely authenticated about the life of Jesus. that can be said to have
definitely happened. When that statement is made, (ccileagues who teach Christian
Studies make it all the time) it is extremely shocking for the Christian students because
for them this is the word of God and everything in i is absolutely true. If you then ask
thie Christian scholars: "If you say that nothing can be authenticated, how then are you
Christians?" They say: "We don't believe in the letler of the text. we believe in the spirit
of the text, i e, that Jesus was a certain kind of a person. He had a certain message. He
was a Messianic figure etc., and we believe in that”

What | am trving 1o say here is that it is possible to understand islam and be a
Muslim in ail kinds of ways. And those ways are all very inferesting and very important
but it is not pessible for any conference to dizcuss that. That is my first point,

The second point: the point of revelation. There are a couple of things that we need
to Keep in mind. | have spent 15 years very intensively doing inter-religious dialogue with
Jews and Christians and | have come fo see that in these three traditions, there are
three guestions which are highly difficult to discuss.

In the Jewish tradition it is the guestion "What does it mean t¢ be the Chosen
Peopie,” which is the Jewish claim, and the issue of relationship of the people to the
land of israel In the Christian traditicn it is the question of the nature of Jesus: whether
human, diving, incarnation, Trinity etc., - called the Christological Question. And in Islam
it is the question of the Qur'an and revelation. Why are these questions so difficuit?
Because to the believers within the tradition these questions are taken for granted. They
are s0 basic, so centrai, that you don't discuss them.

Theolodically, these are the maost difficuilt questions and it is not only detrimental, it
15 fatal to dialogue if you begin with the most difficult theological questions. They must
come at the end not at the beginning. Because at the beginning of the dialogue we nead
to get to know each other as people. We need to establish trust in each other as human
beings. We need {o have some common denominator to work from. if we start with the
most basic guestions as to what is Islam, what is the Quran, we will never get
anywhere.

I am NOT saying that these questions are not important but that these questions
are SO important that we can't talk about them now.

I suggest there are twe ways to proceed: either you go from top downwards or you
go from down upwards. The way to go from bottom upwards is the way of Liberation
Theology which is! let's start with our existential reality. Let us start with the fact that
everybody around this table has agreed on the fact of women's oppression. And it is
also a fact that there are certain Qur'anic passages (as there are afiadith) which have
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impacted on that oppression, which have beer used to cause, consolidate or perpetuate
that oppression. Let us lock at the traditional interpretations of certain texts, how they
have been interprated historically, almost universally by men, and see if it is possible for
us as women goming frorn varicus disciplines o reinterpret them.

i don't think that it is our task in this group to comsa up with one definitive definition
of anything. !f we can estabiish a prima facie case for ssying that it is possible to
intergret it differently, then ! think we have opened the ground. This is what Allama
Mohammed lgbal{35) is taking about when he says the principal of movement is itihad,
meaning we open up the Quran for new interpretation. If we can do that, it wiil be a
iremendous achigvement.

That is what needs 1o be done. And so | would suggest very humbly and earnestly
and strongly that we confine our discussion to what is manageable. Let's talk about the
concrete things that are being used te oppress womsn and let's leave the larger
questions either for working groups or for further conferences but not bring them in here.

Resource Person: | think that when it was said that the name of the group is

Women Living Under Musiim Laws - fo indicate that there are a number of humans of
the fermale gender who are affected by laws that are considered Islamic laws or laws of
Musiims - It was an attempt to say that these laws are not all the same. We do not even
all believe in the same thing; we are not all sure what the definition of Islam i3; we are
not even all sure of the differences in the calibre of the telief that we have. The point is,
that we have an issue that we are supposed to discuss. If we accept that we are all in
that categoery, 'women living under Muslim laws', then we have at least established a
primary categorization of similarity. If in addition we have a particular objective, ie.,
Qur'anic interpretation of certain particuiar issuss with regard to gender, then we have a
programme.
- However, the truth of the maiter is that you have to start off in a certain type of
atmosphere of camaraderie with objectives that you feel you can reach. Anything that
deters you from reaching these goals will hang over you. Some things that have besn
aired have created an atmosphere which will prevent our objectively reaching the goals
that we have. And in ail honesty uniess we say that we are an institution - and this | say
about being In the West, the instituticn is stronger than the person - and can deny the
personhood of people who come forward, with the concern for our similarity as women
living uncer Muslim laws, then there will always be that residuai sense of things
unresolved in the dialogue. Thereforg, If an issue is raised and there is a problem, some
attempt at resolving it will have to be made in order tc be able to get past it. To decide
that we are not going tc be able to decide on this matter is the same as saying: "} have
decided that you will not be able to resolve whatever it is", and that is not the voice of
everyone, nor is it reaching that which we have in common,

To have a simply defined objective will certainly make it easier tc achieve
something al the end of the conference. To involve yourself in all of the hierarchical
issues of primary imporntance to "what is Islam” and "what is a Muslim", {and whether
these two things are even the same thing) is a lot more complicated. But it is not
impessitle to allow each person to be able to say what they think. for what we have
been denied often is the voice to be able to discuss issues. If we deny each other that

35 (1877-1238), acclaimed Urdu.poet, chilosopher ard political thinker who was a central figure in
the early 2Cth century movement to reconstruct islam,
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voice, then we are just the same as the male or the androcentne institutions that de not
allow us o have a voice. So | think that cut of concern for the individuals here it should
be possible for everyons to say, "Do we want to discuss this?" or, "What do we wanit to
say about this?" and get it out of the way.

To resolve the issues is not so complicated as it may seem, simply because none of
us has the final word. There is ne definitive, "This is what it is and that is it" Each of us
have peen involved in this work in some way - lesser or greater, depending on tima and
contacts or whatever, and because sach of us has been working, each of us has gaineg
a perspeciive it is our sincere hope that as Allah says: "Allah does not change the
condition of people until they first change what is irt their veryness, their very souls.” We
will not be able to make a change unless we accept that inside of each ¢f curselves is
some motivating force, or belief or anger or desire 1o learn. And it is not 50 complicated
to be able lo accept that those maotivating forces are different. Attempting to come to a
consensus on the motivating force is what will complicate things. if we can accept that
some of the opinions are geing o ba different from the opinion that yvou hold, and that at
the same time each parson is equally allowad the possibility of thal opinicn, this will
make it easier. The most we can hope for is that you have gained something; that you
can then lake back fo your reai lives as Muslim women living under these laws and to
other women. You are not going to achieve that with the residual sense of something
unresolved at the very onset.

Chair: | agree everyone should be able te express themselves. We have always in our
meetings and get-icgethers held very varied positions and come from different
backgrounds. How we would like {0 proceed from here i really a decision for the group
o take.

Participant: The main problem is that human life is one unified whole. We cannot divide
it into watertight compartments: this is our economic life, this our moral life and this our
sentimental life. Everything is linked together. The main prebiem with our societies is
that we lack what we may call an islamic conscicusness, i.e., the perspective we should
have as a Muslim: our refationship with God, with society, with this universe. Everything
is based on that. Muslim laws are applicable only in a2 Musliim society, people who think
fike Muslims, whose conscicusness is a Muslim consciousness. it is also sometimes
necessary to refer to our faith and what we think about this universe. The type of life we
are leading, our morality, our sthics, our penal codes should be linked with our faith
also.

To try to understand different sections separately does not give a conception of the
whole.

Chair: | think that in referring to a whole, yeu are also referring to how, in principle, a
Muslim scciety shouid be and how the laws, therefore, should be related to society.

Participant: | think most of us are not denying the unity of the eventuai end of our
deliberations, but just saying that at this particular moment we have to have a starting
point. And the starting point is te take something very concrete and discuss it. I'll give an
anatogy. You can’t put everything in your mouth at the same time. You have to decide
whether you are going to start here or there. Otherwise it will bz impossible. It's better to
start with something that is concrete than with something that 1s abstract, because the
congrete itself is going to pose incredibie problems.

235



Action and Strategies

Farticipani: It seems to me that in the last decade we have witnessed a lot of changes
in laws in various countries in the Muslim world and that, generally speaking, these
changes are unfavourable to women. Furthermore, this trend is increasing and we see it
az athreat and that is why we corganize to protect ourselves. | also would like to say that
although the fundamentalist’ groups may be very different in thair origins and in various
other ways, there are common points in their discourse which | think we shouid look at
carefully because, as women's groups, we very often reproduce part of their discourse
without really making any great analysis. For instance, each of them generally speak of
‘our identity’ but this identity is always presented as threatened. And it is interesting to
note that our identity is threatened irrespective of whether we are speaking of a state
that has 90% to 100% Muslims cr whether it is a smafl Muslim minority greatly cut-
numpeered by ancther ethnic or religious group. it Is aiso true under various political
regimes: from Tunisia which is open to capitalism, 1o Algeria which was supposedly
socialist, to all sorts of places. Why s # that our identity is always threatened? How far
can we believe this? to what extent can we make sure that it is riot simply used against
us in order fo prevent us from making the proper links between each other and more
widely?

The other thing is that when they say “our identity is always threatened”, it is always
the women who are asked to maintain thig identity. This is why within the laws of our
various countries, it is basically laws pertaining to women which are enforced as
“islamic’ and not other laws. If we lcok at most of our countries, what is really specific
and which makes us come together are the family codes: laws affecting marriage,
custody of children, i.g. things with which we are really personally concerned with. This
is where ow identity and the perceived threats to it have been concentrated, so the
whole burden is on our shoulders.

| think that we should reflect on the fact that this is part of the discourse of those
who really try to keep us down. We should be very careful that we don't buy it one way
or the other. Facing this increase in unfavourable changes in the laws, women have
evoived various strategies and roughly speaking we can say that there are three groups
ar labels we can put on groups:

1) Women who work from within the framework of religion because they are
religious, and as believers they feel the only way is a reinierpretation of islam from a
feminist point of view,

2) Women who work from within the framework of Islam as a culture and not so
much as a religion, either because they feel that they need o be strongly rooted or also
for fear of being seen as betraying the community. We could also say for tactical
reasons: not to be cut off from the majority of women: and

3) Women who stand up for their rights from the point of view of human rights, who
eventually would advocate separation of the state and religion. And declare that religion
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should be a private and personal affair,

What in my view is new is that these three categories tend to work more and more
together, probably under the pressure of circumstances. But it is so important that,
instead of firing at each other and thinking that one way of looking at the problem is
exclusive ¢of the other one, they see what they have in comimon and tend to come
together on specific projects or issues. To me this new frend is the big achievement of
this last decade. Women alsc tend to work at international ievels with true international
spirit, seeing that we can help each other, suppart each other and learn from each other
at the international level.

Resource Person (1}: There are two sides to this question. | want to talk about the
theoretical aspect first. | believe that something very significant is hapoening or going to
happen in the Muslim world that one could descrlbe as a paradigm shift. Let me explain
what | mean by "paradigm shiff'.

The notien of a paradigm shift - presented by a writer Thomas Cohn, in a bogk
called, The Nature of Scientific Revoiutions, (1 think) - is thal at some points in history
certain basic or fundamental changes occur that nat only alter the way in which you view
a particular thing but alter your view of the entire world.

Let me give you two examples. Before Coppernicus it was beleved that human
beings were the center of the earth, and that the earth was the cantre of the universe.
As you can imagine, this made human beings extremely important and ail the
philosophy was in this context. Then, after ine Coppernican Revolution, it was
discovered that human beings are a very small part of the earth and the 2arth was a
very small part of the universe. it was not just that this was a discovery made in the
realm of geography or something; it altered the way in which everything was seen, it
was a radical shift,

Another example reiates to the history of Christianity. in the first period of
Christianity, the people who became Christians were originally Jews and are referred to
as the Jewish-Christians. They saw Jesus as a prophet - a human being - because they
knew Jesus of Nazareth and that's how their thinking was. Then in the second period,
St Paul became the formulator of Christianity. St. Pau! had never known the historical
Jesus (and he was also a very Hellenized person). He had a mystical experience which
converted him and so he had a totally different noticn of Jesus which was very
spiritualized, theorized and so on. From this time on, Jesus starts becoming not a
human person but a sort of mystical, de-materialized human being. Then we gst into all
those centuries of conflict over human versus divine and so on. When you come to the
Middle Ages you have the Catholic Church around which everything revolved. The
Catholic Church contrelled secular life, political iife, private life and everything and at this
point people thought in that framework.

Then comes Martin Luther. We have the Reformation and he said, "Go to the word
of God and make your individual conscience the arbiter of Truth,' and we have another
radical shift. Then we come to what is called the Enlightenment Psariod in the 18th
century where you have a deification of science and technolegy and progress. This is
actually a period in which religion takes a back seat because people were so fascinated
and charmed by the power of science.

Currently we are living in what is called the "Post-Modern period’ in which people
are beginning to get disillusioned with science and technology and progress hecause
they are saying it has all these negative side-effects. So in this period, globally, there is
a return {o religion. Sometimes it's referred to as a rise of fundamentalism’ but in terms
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of the paradigm shift this is something different, for a radical shift in any period changes
the way in which you see everyihing.

Now in this current period, for instarce, something very significant is happening. in
the West today this notion that Jesus was divine is being severely objected to by the
feminists and one major writing on this - there are many - is a iong essay called. How
Can a Male Savicur Save Women by Rosemary Radford Ruether who's probab:ly one of
the most, if not the most, important Catholic theologian on the subject. The feminists are
saying they can't accept the notion that Jesus is divine because Jesus was a man. This
is actually radicaily influencing not just the feminists, but the very nature of and
understanding of what Christianity is.

My point here is that the discipline we are calling "feminist theology' doesn't only
revolve around specifics such as verse 4.34; it is a challenge to the way in which we see
the whole world. We bave tc understand that.

Further, in order for there 1o be a paradigm shift two things are necessary: 1) the
existing paradigm or rnodal must be in senous trouble, L.e. that pecple don't believe in it
anymore, or have sericus doubis about it, 2) there has to be an alternative. No matier
how seriously troubled a paradigm is, in the absence of an aiternative there will be no
paradigm shift. That's where we are caught. i.e. the existing paradigm is in great trouble
but we have no alternative.

I've travelled arcund the world, met many kinds of peopie, | am absolutely
convinced that the time has come for a paradigm shift; especialiy Mushm youth don't
accept the existing paradigm but they don't know where to go. This 15 the historical
context in which we have to do our work. We can bring about this paradigm shift if we
are able to create an alternative; the question is: how is it to be crealed? We can't do
this thinking in piecemea! and take 434 in isolation then jump to 2:282 (on evidence).
We have (0 have a total view of what this exercise is and where it 12 going to lead. If we
don't, we'll be shert-changing not only ourselves but we will lose this possibility of
creating a paradigm shifl for which there is the poiential because of a whole lof of
factors al this historical moment. The opportunity must be seized and we must work with
it and do something very creative at this point.

Chair: Can the pecplie in the two working groups which met iast night share with us their
discussions, ideas, conciusions,

Participant: The group on Trends of Cadification basically looked at two things. (a)
codification in specific areas {personal or family law and penal or criminal laws); and (b)
under “status of women'. we icoked at evidence, dress code and the capacity of wemen
as a whole {even though the latler is usuaily either covered under family law or
sometimas under criminal law, we put it as a separate category).

The frends of codification today tend to fcliow what has been conventicnal or
fraditional. They go into specifics, e.g. family law and then they itemize it, or into the
specifics of crimina! law and itemize that. | do not know if the develecpment of ethics or
universal principies and so on has been considered in the codifying of particular laws on
farnily and criminal matters.

On the specifics of codification another point to ask is: what is this public interest? If
this is the interests of the community, who is the community, or the ummah? Have
women been included as a component of the community? From our sharing of
experiences and discussions we are saying that this gender perspective is not taken info
consideration In these laws. Therefore, the world male view i being reinforced by
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certain conventional and traditional attitudes of maie superiorty, or patriarchy in the
traditional sources, in juristic interpretations and in how the jurists have locked at
specific ayaat in the Qur'an or the ahadith.

Caodification is the coricept of following those in authority based - | think - on an ayat
in the Quran where Allah says "Fcllow my Meassenger and these in authority among
you." Again we have to grappie with the problem of who are those psople in authority?
Polilical institutions? the government? Then you have muflahs, imaulvis), etc. And again
women are a missing component in this concept of those in authority. | would like o
emphasize that we are not anti-male because every time they say, "Feminism: western,
youre all anti-male, you're all against family mstitutions” and all that. We will
acknowledge that not all the men in the community (or the political authority) are anti-
female, bul we are saying that they are deprived of the other world view. We are trying
to create a different perspective of locking at the law, but we are also saying that there
is a great tendenicy to discriminate against women in the existing laws.

As a strategy, perhaps we couid go back and identify the specific laws in our
country, whether criminal or family or status of women, and frace the sources of those
particular laws and see whether these are in the Qur'an, the ahadith or are junistic in
origin. But we must examine the rationale behind a particular country adopting a
particular opinion or view - sometimes we take a Malixi or Hanafi concept through tagiid
- then we can also trace the gender orientation of those laws. After that we should work
towards developing a more balanced world view of the laws with respect to what we feel
should be in accordance with the spirit of the Gur'an. The ingical conseguence is to work
towards a reform of those laws and in the meantime, to move out of some kind of a
twilight zone.

So, we have to strategize and work at two levels: towards legal reform but also
within the existing limitations of the Iaw within the system as it is now We have to reach
out o our women in our own respective countries and have some kind of
conscientization pregramme to make it possible even o question so-called ‘Islamic’ or
Muslim laws. Because we have o work within the lIimitations of our own legal
framework, we have 1o educate women on the existing laws and perhaps assist them
since there may be certain loopholes they can make use of within the existing legal
Drocess.

In Malaysia, for example, we are trying to dialogue with those who structure the law,
i.e the draflers, the courts, the lawyers and the judges. In this dialogue we plan to ook
into and question the substantive law and the implementation of the laws. But so far we
have not startad querying the world view. Perhaps ours has not been a good strategy
because we should also be ghle to guestion this world view. To lohby we must mobilize
the womean in the community because if we're just a few of us they say, "There are |ust 3
few of you western-oriented and secuiar women"” and then you have a lost cause.

Participant: From the praclical point of view of strategizing and working within our
existing frameworks: we have to arrive at some sort of a common dencminator at the
level of which you take peopie along to lobby. First of all, we're short of scholars of istam
that is something we really need The other thing | foresee as a big problem in our
movement here is that a lot of the activists guestion the parameters of the islamic
framework for challenging what has been pushed down our throats as “isiamic laws' |
think that is a hurdie that we will we have to tackle.

Resource Person {1): [repcrting on the research group discussion] There is s¢ much
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that has emerged in the iast six days; there are so many things that nzed ic be done,
both in terms of Quranic ideas, theories and in term of history and in terms of law and
so on. We have tc make a decision’ where do we start?

Out of this conference has emerged the very urgent consensus that we need to
work on verse 4:34 because this is the one thing that has tremendous practical
implications for women and s used as a basis for making all sortz of oppressiva
statements against women. It has also emerged from ihe discussion of the last six days
that this is not at all easy tc deal with. It's a very complicated passage and even though
some of us have been working on it for many years, there are still many things that we
need a better grasp of. For instance, we need to have a much better idea of the
historical context in which this verse was revealed. We have some notions but not
enough. Though we have not really been able to do much collective work untii now. |
think individually quite a lot of work has been done. Now there seemns (0 be a consernsus
that this working individually, on our own initiative is not ensugh; that semehow we have
to work together and we have to produce something which can be used to bring about
this paradigm shift of which the liberation of women is a very important part.

i would like to emphasize this is a very difficuit enterprise and there are certain
things that are absolutely imperative. First, there has lo be continuity in this and we have
to work on it outaide of this meeting. This ieads to the second very important question of
who is 'we'? When | talk about 'we'. it's whaoever is interested and | assure you, we
need as many pecple as we can get - and more. So it's not restrictive in any way.

The second part is practical. When globally there is a realisation that we have to go
hack to religion for ail sorts of reasons, this kind of research is imperative. However,
research cannot be done unless and untl it is autonomous and independent. The
autonomy of the group must be guaranteed. It cannot be tied to any sort of political
affiliation, to any political objectives, or agendas of any women's group anywheare in the
werld. To do any kind of research we need resources, and the guestior is where are
these resources going to come from? My proposal is that a research fund should be
established and that any woman's organization or any individual who wants to should
contribute to it. But the contributing agencies who either donste their own money or who
raise money for this fund have no control over the research project; because that's the
only way we can maintain the integrity of the research. So, the research group has two
conditions: to be independent and autonomous and 1o have continuity. The research
has to be done on the principle of shura. There is o leader of this group Of course we
have to set up some sort of a framework which is very difficult.

The other thing is that the group will not present its findings on a popular level I's
very tempting but we can't do thal because we will defeat the purpose. We have to
understand the weight of authority, of tradition against us. Not only is this lob very
difficult it is also exceedingly dangerous. I'm sure all of you understand that if you make
any statement about the Qur'an or ahadith without being very sure about your grounds -
even if you are a very good scholar - you're still in great danger. To do so without sound
scholarship is totally suicidal and nene of us really wants to dig yet. [laughter] I'm very
serious and, also, if the findings are presentad collectively that means this represents
the collective work of women, groups of women through the world, not just one person.

Another point. This is an entirely naew thing; it's never been done before in history.
We have to develop our methodology as we go along, and we can do it much better
coliectively with people - from different backgrounds; in philosophy. theology, history,
language and so on. If people take responsibility for various parts of the research, this
will not only save a lot of time, but by bringing in many different perspectives, increase
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its richness. We can become the pioneers for this research, bul our work, actually,
beloitgs to the Muslim women of the werid; it belongs fo the women who are living at the
present’ to the women going to come in the future. You can't do this exercise uniess you
are willing to dedicate your lives to il

This was the consensus: we want to do this research; we do need money for it and
do need support, but we cannot be potitical and we cannot he popularist.

Participant: | entirely agree that it has to be autonomous. We don't want to be told what
to do. We want to decide what we want to do and how we want to do 1. But the question
is: how do we put out this research? If we're nol going to use it at a popular level, |
mearn what 1s the mechanism that we've arrived at?

Participant: A few of us discussed iast night what we should do about verse 4:34
We've got some material already; we have different interpretations of 4:34 that we feel
more accurately reflect the true spirit of ecuity and justice that the Qur'an is, that Islam
is. | think we should start moving on that and not wait untit the final work is done. What
is very important for me is that in learning the Quran, my own mind has been joited by
the existence - or possibility - of a different interpretation, i e that the translations that
we have been reading are cnly interpretations.

| feel we should disseminate the allernative interpretations of 4:34 that we have
already heard in this meeting... and each country can strategize on what would ke the
right group to disseminate it to and what would be the right strategy. In certain countries
it may ic the wema. If you feel it will be the wrong strategy to disseminate that
infermation to the wlema. the maulvis, then at least to the women's groups in your
country. Because whiie in Pakistan some women's groups feel that they don’l want to
work within the Islamic framework, in Malaysia that doesn't arise because to even say
that "We shouldn't work In the !slamic framework” [whispered in mimic] is. like, taboo.
You just don't say it. It's just not done. So the battle in Malaysia, at least, at the lavel of
‘what is Islam', ‘'whose Isiam is the right isiam' is between the more extremist groups {or
conservative obscurantists} and the more progressive groups. | believe we can have an
mput by offering this alternative interpretation and jolt peoples’ minds into seeing that
other transiations have been inaccurate, or at least that there are other possibilities.

After disseminating the interpretations, we need to gather feedback: what are the
questions that arise; what's the reaction? When we get feedback then we can think
again of our interpretation; whether we should look at it in different ways or not and in
what direction. We couid work further to convince those who are doubtful of the
interpretation, or to correct our interpretation or to improve on it

Ancther action is to fook at how verse 4:34 has been used detrimentally to justify
government action; 1) in policies; and 2) In codifying laws,. and 3} societal valuas like, "it
is the duty of the woman 10 obey her husband.™ When we meet womean, and ask "Why
don't you fight your husband? Why don't you say he's wrong?” they say. "it is my duty,
Islam says we have to obey our husband;” the kind of values based on 4:34, ie. that
women should stay at home. This is more of a grassroots movement 1o tell the woman
how 4:34 has been used, that this is not necessarily the right view, or the only view; that
there are other views of 4:34.

My own experience of falking to wamean and aiso men invelved in the Islamic
movement, is that when we argue about whether wornen shouid stay at home or not,
whether women should cover up of nct, the first verse they quote is, "Men are the
protectors of women," and they say, "Doesn’t that seal the argument? That's what tha
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Qur'an says; “we are your protectors. We are supsrior to yvou " T can corfidently, say
"Nol" because ' have a different inferpretation of 4.34 and | can argue with them.

Bul if you don't have access 1o thal information wher they say, "The Qur'an says
this.” you can't argue further bacause you don't know any othgr aliemative. So | think,
we should at least provide that akernative interpratation at least. o the women's groups
and aclivists because if's mponant to at least jolit the minds of the mern We should be
ablz to feel configent in guestoning their based on the Quran. f've been asked "On
what basis are you doing this reinferpretation?” and my answer is, "On the basis of tha
Gur'an" and they are stunnad. You use arguments of ‘western ferminisis’ or "universal
human rights', they'll lust demaiish you, saying, "it's in the Qurian. You read the Qur'an.”
At lzast i puts 2 ssad of doubt in their minds that cther people are challenging their
vigw: thelr view 15 not the only one.

Parficipant: 'm not 50 sure that anybody is ready nght now Lo present an alternative
interpretation. But whal can be done anyhow is what has been done here comnare
different interpretations, winch already in itself shows that they exist and therafore are
ungquestionably man-made. | hink that's really the starting point: making women aware
of the fact that in 2l cases it 13 Intarpretation,

Chair: Twe different needs identified in these last few days aie being expressed . One
is @ more global need o move tewards the naradigm shift, the cther is In our everyday
lives: the need 0 somehow continue our struggie without being hit over the head evary
tima with arguments which are supposad 10 be Islamic or Qur'anic of whslever we're
saying there s & nesd for a paradigm shift nul we're also saying these laws, these
attituides are facing us righl now. How to bridge these two needs is something which
perhaps we should discuss,

m o agres that tness allernatlive inferpretations shouid be disseminated 1©
women's organizations. However, women's organizations don't live in isoiation. They are
i touch with and interact with cther members of that sociely whuch means ihat
informztion can't be disseminated and also strictly coniroiled. At the same time | do
undersiand the reed and this is really open to the floor

nf
Ve REd

Hesource Person {1} This need for conscinusnass raising not only of the men but of
ihe women i3 reaily very urgent. There are various ways this can be accomplished
Within this group | think we've gl had our consciousness raised by several degrees in
ihe last six days and | think that the way o do it is through varteus Kinds of meetings.
Personally, t would not have any problem if material which has already besn published
or s, say, N manuscript form, efc, 's disseminated o women's groups: even i they
show it 1o others, its all right. 1 fael that the reai attack is going io come when we
presert this as some sort of final thing, the result of cur research. One great advaniage
that women have withn 1he isiamic world ig thal they are never taken sanousiv .
[general faughter]. . This is an advantage. | have fell ihat in all these years one reason
thal | can get away with so much s because they say, "She's only 3 woman " It's when
we say, "Thig 15 an internationai research group” and we've spert il these years on that
work and ithey will have 1o take i seriously and that's when the stlack is going 10 come,
That 15 why I'm saying thal it is very dangerous to present certain things in a pogular
form without detalled accurate research and that's very techinical work.

We should say as loudly as we can and mn 38 many places as we can that if is

-
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things which wo can present in a poplar form. We can say, "8

s posable and we give
youl some exampies”, such as you ti*lnx vaied means ruler but rafal means breths e-“-'

Ve can - and must - do the conzoicusn aising in whe \twei way we can. i asked to
address women's groups, we should-cm Li.m But, ultimateh -~hat is go" 1 4o rediiy
make g ditference - becauss the printed word always *ea**fr*. 25 NIONe pes e than i
spoken word - s owr research. Talking about credibliity | know | only have credibi! lk}r
among people whoe alrsady want (¢ beheve what I'm say:r:g. P don't have craditiity with
Lh(}&, s who don't want to balieve mae. 'm not us".x:jﬁr' any idlusion about that o if we want
ter be-* taken sernousy I a Iq gar gense, to make a difference. then wa have o do this

search and in g nardsir wa

Resource FParsan {21 In my axperience, you have different tvpes of awdiences and to
get the most essential and effective information to an audience on level A, you have o
decide wnat is level A's capacity for inTormation. If somebody in laval A uf:'t‘% irformation
that is ordained for the level F group, this creates problerms. Or they ke some of the
mformation hat vou've given out and there's an tr‘r‘-mcjl*‘f-* reaction to § because they
dor't understand the enure argumesnt. Alsg, sven if you have the er‘-.terz-‘: ning t?‘;ere.,

people will select and chisose fiom wihiat you have said. Someonsg read this anticie in
wiien extracts of my paper were reproduced and they said, "Well, f ;s!.x D\.E[("{ 5 s,
then it maans this and F she be:w‘fes that, then she's g mindadd | apostate' in Arabict -

and mitrtadds are supposed t¢ be Kiled." By the end I'm & miurfadd andg I'm suppoesed io
e kitled, not based on what | ss-:ld but on “this means this and thar means vou're a
murdadd and a rmedadd means you shiowld be killed”

mven wilh walerlight argumeants, who you are *»;he‘a%«;%ng o, who ihe mfur"r*'&*'rm gets

to, how the information i3 then recommunicatesd is important. it can be m ”.;fmeﬁ'ﬂf”’
nob cut of any in or redicaism or destrustivenass or anvining, L:ii £CAUSE your
own fervowy doss not i‘_»"!‘* cammunicale 1(? Person all of the necessary detaile

o come 0 the same concivsion, So information nas o be mad e, availapie in as thorough

a way as possible and in as ma '13; passiple fevels as can ke, i you'te tying Lo \;\..r'orihc_ O

seme things for the people of the streels (as some of us srej the language has 10 be

simipler than whsn youra faking t:‘, academicians, for Q)&dlﬂpl\,. Car

st in that simptification but alzo something is communicaied. So there are multi-levels
mation and no matter what, even with walertight arguments, there are going 1o

be misunderstandings and misrepressanial

»1

ainly sormething 15

Partéa‘;ipam“ Fermaps we need (o ook at {the purpos this information dissemination
i5 1L {0 svoke ontical reflection or s it - as | sense is sn;g;mer.i inwhat you have just said -
to teif people what 5 nght and what is wrong. | fnd & problemaiic when & posiion of
guthon t* ‘:: token tha | can tel psople ') have the answer” On the other hand, the
: : critical reflection -~ which | rf—r-l 1= essentiat inany form of Hoeration - heips
pewpw take deaisions and actions thamssives,
i \fmmd Iket "i:ve ':m hr‘mpe Pwork in tlm development fizld, with the urban and
r organisations, Théere, one of the onfical
: ne paradign s hm - gBen as an mperative o (’"’."Siio?‘; the development
model fnat nervg “*c-s and heglps mamntain the shuct 0 . The erifique s the
samel of science and fechnology which dominates ti 2 world now and the forges within
that whick doming tt, the Third Worls seciebes. In this critique, we Tind oursalves looking
ihe guesion arnd s‘e!’i;:giom a question that 3 becoming av Bl

phenomencn  within  alarnative deveiopment enageavers, This s why?

o)
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development sector, we say that the 1990s will be the Decade of Ethics, whether you
talk about education, economic dgvelopment, or rural deveiopment. it's like recovering
for ourseives the humanity which got lost when science and technology started
dominating the world. At least in Asia i find the possible link very encouraging.

i'm involved with two Asian networks looking at development from the concept of
justice and peace, and looking at culture and religion to support the justice and peace
concept basically of the oppressed and disadvantaged groups. That's why the women'’s
issue becomes very prominent; and I'd like to share from the development field, the
methodology developed for raising critical reflection. When you help people become
critically conscious, reflective, that means that the culture of silence has to be broken.
Without breaking the culiure of silence, the reflection will not occur, and without the
release of reflection, action will not be possible and power really lies in people coming
together on that ethical point. But that takes time.

FIE give you an example from the health sector in Bangladesh. The last "District-
Wide Health Frogramme' trained the very poor, very oppressed women to do health
work in villages. There were also soma men working with the women. The men were
rding bicycles and the project people suggested the women also ride bicycles. So the
women took time off and learnt to ride a bike and started going into the villages That's
when the mulfah came up and said, "This is wrong. This is unlslamic. You can't ride the
bikes" [general laughter] The women didn't know what to do But the heslth
deveiopment people - again because of the belief in alternative developmeant strategies -
said, "We can't give you the answer. All we can do s to provide the Quran to you. You
read it yourself." These women were given time from within their work to do so. They
divided up the different passages and they read it themselves and they said, "We don't
find anything here which says you car't ride bikes” [general laughter]. They went back to
the villages and when the mulflah came, they said, "You show us where it is in the
Qur'an." Their strength came from their own conviction which they got from their own
search. If, for instance, the doctors had said, "This is the answer. You go and fight it,"
they would have come running back for the answer again. Instead something was
released for them. Then the muffah said "The ahadith says you can't do it" [general
laughter]. They came running back and said, "What do we do?" So the iranslations of
Sahih Bokhari were given to them. They spent weeks upon weeks reading and then
went back and said, "No! We don't find it there either.”

In analyzing these examples we noted that those who really use religion as a tool of
control, themseives are pretty ignorant and are unable to stand against arguments that
come from the heart with conviction. The conviction will only emerge if you help critical
reflection take place, not by telling them. There is no such thing as somehody saying,
"This is right. Take it.” Truth has to be found from within and |, as a development worker,
see my role onrly as a very humble one of facilitator. it may take more time with one
group and less with another group, but if infermation dissemination is for the purpose of
evoking critical reflection then it becomes a little easier. For instance, in my work, |
would really love to have access to the sort of interpretations and expianations that were
given here whereby in my dialoguing with the communities with the women they could
be used to start reflection. They want to reject t? Ckay, it's their choice. | find that the
work here is very closely linked with development work and that's a whole large field.
Here 1 see one advantage which | don't see there: that when we look at alternative
development and start analyzing the structures of oppression, the biggest wall is that of
dggspalr at seeing that there is no aiternative to the development model that controls the
world. That's where methodologies have been developed to help people overcome the
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despair. In forums like this, it's very nice that the despair element is riot there. | think that
i3 a strength which, perhaps, can be lent to development work taking place in Asia - all
over the world rather.

Participant: | want to draw attention to ane kind of situation which we all will be coming
across. Al some point or the other there are some situations you have to face up to
whether you invite it or not and this is particularly true of Pakistan. It's been happening
and it may happen again, | don't know how frequently.

[For example. a faw is passed which is detnimental to women. You may think that it's
better to keep quiet about it for the moment but that does not stop ancther women's
organization, another women's activist .organization or a lawyers association or some
such NGO from taking up the matter and going to court about it. You are automatically
drawn into the fight because it affects your lives. There's no denying you're a part of it
whether you initiate it or not, whether vou think the time is ripe or not. In such
circumstances not only will there be a strong ternptation to use ali the research that
you've been doing, all the arguments that really are so valuable - much as we would not
want to bring it out into the open - but we might even need to. I'm wondering how we
can use the kind of valid arguments that scholars like you are really producing for us
without unnecessarily exposing ourselves'?

Participant: Can | just add that when the Law of Evidence was proposed in Pakistan a
number of women's groups responded and circulated this response to government
representatives In the Assembly - the Majlis-e-Shura as the military regime called it
Despite the fact that Wemen's Acticn Forum did not accept the political status of the
members of the Majlis because they were unrepresentative, unelected people,
nevertheless our experience is that once a law is promulgated, (particularly if
promulgated as being “islamic’) it is extremely difficult to amend. So some of the WAF
women(36) went to lobby with the women members of the Majlis. Our arguments were
that what is being proposed does not reflect what there is in the Qur'an: ihe women
woullid not believe us and they did not want to do anything. We kept saying, "We're not
asking you to believe us. Please read the Quran Get to that passage. This is not
contained in the Quran” Some people actually did that. | think there's a sense of
empowerment of women, a self-confidence. Lots of women are quiet not because they
believe that what is being said is Islamic, but because they have no means with which o
respond to the "this is Islamic’ line. Without some argument it becomes very difficuit.

Participant: Right now all the women in Indonesia are trying to work towards a law on
domestic violence. We have a difficult situation because we don't have an alternative
Muslim lobby. There is a particular grouping of women's organizations and institutions
sitting looking at the Bill and the lobby in that particular committee is saying, "This is
verse 4:34 and the right to discipline belongs to the husband." and they went to such
lengths as to ask, "Whnat is the correct right of beating? When can he beat her?" It was
really scary. Luckily, one of the rescurce persons here was in the region at that time and
we could have some access to alternative interpretations and we managed to publish
what she had 1o say.

36 Not all people or groups in WAF agreed to meet and lobby with the Majlis-e-Shoora since this
was an unelected body. See Mumtaz & Shaheed, 1987 for detalls.
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Resource Person (1) Differant needs are baing expresssaa by different peopie Al one
leval, i don't see any corflict inany of it [ Hiink we can ¢o all of if.

The notion of the various ievels s very relevant but one bas to remember a basic
difference behvean two kinds of exercizes thal we are mierasiad in, Research by its very
nature works i a ceriain way and we have (¢ appreciate these differences in order tc oy
ic evoive a strategy for it 1o haoppen. In order o empower women o fesd that they are
not trapped in a closed sysiem, thai therg are allernalive interpretations, they donit
necessanly need o have access o research. There are many things which can be
f*c:f‘r‘-mur‘if:atcd without going inta ail the scholarly research. The network has access o

hiousands of women, my goodness! What can we not de with this?! Women can be
freec: an r—*mpowered without having to study Bahih Bokhar and the Qur'an, whatever
All that has to be opened up 1o thern s the Quran s jusi_ God is just, and the Quran s
not a closed text. That can and 4 should Be done by as many pacple and in 83 many
WHYs a8 possible,

Participant: My guestion was how this polential researnh group could respond (o our
requesis, o.g. f we are going to work on iaw for ingtance, ihere are chvicus

conneclions, We nead your heip, the way you think it can be uselul 1o both

Resource Person {1} Certainly, Well so many of the Q‘iiestiﬁn-“ that have corms up in
the last six days arg gue stms we hadn't thought aboul before. We are going o
ressarch many historical and legal guestions that nave d”ﬁ«_,ii and when we think that
we have an answer - tnere is naver any final answer ~ and I we think we at lsast have 3
1 facie case we can present it i‘c‘ guiky

reoute have different notions © f what research is. We nant auit what we're doing
and start doing soemething else because 3 problem has arisen, This does not mean,
however, that we cannot make space 1o consider an urgent protiera. Bven the research
greun has to have shorl-term goals and iong-tern goals.

Participant: Around the table we do have people based in different centres or places
where we also oodld perhaps contribute, f we were toid how 1o do b We have also seen
that even in terms of the laws and f‘!htﬂf"?‘“ glo, there's a whole spale of ressarch thal
G has to be done. We'tt have o find out how art:i at what coint these could ink i,
We aiso have o ramember the reaiifies that wa're gl waorking under. Many of us are
working undsr extremery adverss dircumstances whers just to kesp going is 2 pr Jb: =2m

‘owever, thal never sieps us from dreaming of ail those things that we krnow must be
done and we will try and ge! them ;ogether'.

Participant: Rather than using the term Tinterpretation of the Quran based on a ferinist
perepective’, it mignt be batter o say, interpretation of the ! u"'a'a that woeuld accurately
refiect the soirit of justice, equity or gentleness or helistic view of the Guran' in
Malavsia, if [ {aik with the men, when we zigue about th .*q s
n

gsue in the L“‘ur an and they
ask "Cn what basis are you interpreting the Quran®” and if 1 say, "On a Fe infsi
perspecive.” forget 1 That is the end of the drgumm* i would have to zay, "On the
basis of the Quran’. The Guran does not talk of separating men and women li's

genderiess, it pelicves in equalily bebveen men and women

Participant: Just because pecple say that they dor't want (o touch us if we are {aking
irom a femivist perspective does not detract from the fuct that that is what we think we
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are doing, and that pernans i is the feminist perspeciive that is going (o allow vou to
change that entire world view.

Resource Person (1) | think her point s extremely imiportant because when women sfarted
doing heclogy. men calied it Feminist Theclogy. Al ore pomt to distinguish i from the
malnstream, T was a very important term; now, f's a term of ciminishing things. in my
wrilirigs, | do not use the erm feminist theology”, I'm doing theclogy. it's as good or bad as
any other theolegy. it's Just theology. This is vet another Quranic interpretation. 1 happens o
be by women but really there is no such thing as faminst thedlogy. The word ferninism' has
come fGom the West wilh a lot of negative baggage. Why should we have 1o fight
unrecessary ballles. We've got & 1ol of necessary tatlles and if we use words ke "women
activisls’, women's righis', women' nobody can guestion that, those are neutral terms. The
moment yvou use femmism' people think of everything from unisex bathrooms 1o
nromiscuity.

Participant: My guestion is do we want to work with women's groups whe do not want
{6 work within the framewoark of Islam withun the framework of the Qur'an?

Chair I'm not sure who you are referring to when you say, "Do we want 1o work with
such and such?" WILLNL. does not consider dself {o be an organization. 1 sees itsell as
a network of information, selidarity and support. S0, there's no "policy' to work with X but
net o work with Y excepl those who we think are reaily against women's intergst. For
instance, the natwork received two reguests, | think on the Shahnaz Sheikh case (27)
Cre from a group i indiz wanting to reform the laws from within an {slamic framawork,
and the second was fram womenr's groups wino rejected this and were for one uniform
cede for ali citizens of India wrespective of religion, race or creed, Because we're not an
organization the network did not take a positicn; both reguests for support were
circulaled as widely as possible so that sach individual, each group, wherever they are
situated, could decide for themseives whather they wantad 1o support one or the other
type or botn. As far as the nelwork 18 concerned, we continue 1o coordinate and to
receive information and work with a whole variely of persons wilh very different
backgrounds in very different positions  As | said, wa're a network: we'll iry and promote
as much interaction between everyone but we cannot, we fee!l exclude those who are
working for wormen's right within the Muslim werdd from this network irrespective of their
position on isiaim or secuiarism. '

Resource Pearson {1} | would like to say something about that | think the position of
the network is quite clear and the network has a right to it's position. Noverthaigss, |
think it is imeortant 1o enderstand that in the context of the interpretation of the Qur'an, if
yeu have people half of whom are working out of a faih-perspective and half working
out of a totally non-failh perspective that does create some problems in terms of the
actual working.

Are we going te spend all cur time fighting each other? Because it 15 a fact that
women are being pitted against womsn and 1 think it is very imporant for women to
have g sanse of soldarity and not allow thig o happen | have raised this cuestion
earlier: how is it pessible for women who believe the Qur'an i be the word of God and

37 Sec footncte Ne.2
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women who do not believe in the word of the Qur'an to work together on one project?
don't think it can be done. Please don't misunderstand me. | am nct questioning the
integrity of the network; | believa it is genuinaly committed to promating the cause of
women's liberation throughout the world and it tries to bring together as many people as
it can find to o that. :

I'm talking about specific contexts. it is quite possible, say in the context of social
action, to bring together women who are coming from totally different perspectives: one
could be working from within a faith perspective; one could be secular; one could be a
Marxist and one could be a Communist. They would all, 1 can imagine, work perfectly
well together in terms of social action on a particular issue. But in the context of Qur'anic
interpretation, it i1s not possicle. This 1s a theoretical exercise; it is not possible to put
people working from within the faith perspective together with people working from a
different perspective and expect this research project to get anywhere,

Chair: | think it's fairly clear by now that in this potential future project on Quranic
interpretation, you will have those who have a faith perspective. | don't see how it could
be otherwise. The question being asked was whether the network will or will not work
with certain tendencies within the Muslim world. To that the answer was not oniy will we,
we have in the past and we wil! continue to do so in the future. | think at some point we
have to link up even though it may be a proklem. All | can tell you is that at one point
this was brought up in the context of Pakistan and, strange as it may seem, a number of
the women who said, "We cannot work from within the Istamic framawork.” or, "We do
not want to," are women with great faith, but they thought that in the struggle, in the
women's movement, this is nol someathing that they wanted to do. There have been very
heated discussions but we've managed to work together and | think that is what is
important: that we continue to work together and know that there are different ways and
there are different avenues of arriving where we want to go.

Participant: I'm sorry ! brought all this up. What you're saying is fine. | have no
problems with it as a strategy. We do need to work together but | think in specific
instances like Quranic interpretation, of course, it weuld be destructive if you have
people who don't believe in working within the islamic perspective.

Resource Person {2} | also want to make a comment about trying to promote every
opinion as iong as they're not against women. As altruistic as our objectives are still, as
individuals, we make opinions and as a consequence inadvertently promote those
opinions and those people who seem to more closely represent our aliruistic goals. I'm
not trying to say, therefore you should be less human and actually treat everyone fair
and know what's in everyone's heart It's not going 1o be possible. 'm only mentioning
that we can decide, for example in a certain area, to limit the participants to those
people who feel that they can be effective in that area. Even with regard to how we
disseminate information we're making some choices; as part of a network we're saying
that this information will achieve results that we would like to see happen. This
information may not achieve those resuits and as a consequence when we feel that way
we will not promote that second category of information as rapidly as we would promote
the first one.

Participant: Pecple who're dealing with the Qur'anic interpretation should have the faith
perspective as we're calling it here. With my group, we have been in several towns
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where whan we talk about women's rights, we've been accused of being without religion
or lacking in religion. in several cases there the parents insist that the marriages of their
daughters have been strictly accerding to religion, such as the practice In the interior
Sindh of marrying their daughters to the Qur'an, which suffices according to the parents
and which they say fits ali reﬂglous requirements.

Whenever we talk of women's rights, we're accused of b“‘lﬂq irreligious. We then try
to give them religious, historical examples of women who have been active throughout
the history of Islam, but we, sort of, just raise our voice on abstract principles without
back-up and full support. So I'm very thankful that | have been abls to attend this
meeting and this is the kind of information that is needed to mobilize the women
because this is what they need to be told. But people like me don't have the religious
education necessary to facilitate that kind of support and change uniess we are given
more information of the kind that has been gathered today. There's a beautiful example
of a couplet from a Sindhi poet about a woman who has chains on her feet but who
cannot mobilize herself until she's aware of movement within the universe...

There are a number of cases in interior Sindh where several women within a single
family nave been married fo the Qur'an and have supseqguently become insane or lost
their sense. | also mentioned this in an interview and it came in the paper and as a
result leading Sindhi politicians issued statements against me for that interview They
said they wouid fix me; | got so many threats that as a resuit | had to call a press
conference and talk about what was happening. I'm very grateful to have been abie io
be here. The meeting has helped me gather scme of the ammunition that might be
needead to counter such practices,

(At the final open session, the twc principle resource persons were requested to
summarize what the meeting had been about. We conciude with their statements )

Resource Person (1): We have looked at how the Qur'an has been read in the past
and how il is possible to read it at this time or in the future. In this we have also referred
to the issue of woman's creation, which theaoretically, is perhaps the most important.

Resource Person (2): What | would like most tc share, which has become important to
women in the modern context, relates to the world view of the majority of the pecple
who gave down a transiation, interpretation, exegesis, fafsir, etc., commentary on the
Quran. Their world view did not include the experiences, perceptions, realizations,
thaughts or concerns of women for a very long period of time in our history. When tha
Quran came, not only was it a bock that was important to Muslim males in the
community. It was also a book that was important to Muslim females in the community.
But the intellectual tradiion of islam, which began immediately, had a slight
disadvantage with regard to women's pariicipation and that is that we did not have
universities and the itke where you could go and learn from scholars. if you wanted to
learn something you wouid have to abandon your daily life, take te the roads and follow
knowledge wherever it presented itself. This became practically impossible for women
because this was a time in which we lived very, very close to nature, so women were
very naturally very busy reproducing children. We did not have the ability to abandon
our children {in my case | brought mine with me) to be able to pursue these learning
circles and to exchange ideas.

The women were still a part of the Quran and still experiencing something with
regard to this book, but the tradition began to be standardized, writtern down, codified by
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pecple who had access to intellactual circles, and they were primarily men. What these
men wrote passed along century after cenlury as representing the way o think about
this text. Az a congequence, in the modern gra, esoecially in the post-coionial peried, in
most Muslim nations whan women fry to find their own voice, they icck back over a
fourteen hundred year old histery and find precious iitile that comes from their
perspective

3¢ osome woman have sald itis [siam that is against us, i s the Quran that doesn't
speak 1o us or for us. What has had to hagven in the modern era is that women
geholars have had to go back to the Qur'an iiself They have had 1o jump over fourteen
hundred vears of lilerature to ask what does the Quran say. bare and naked. without
the interpretation, without the implementation.

And this kind of perspsctive on the book has yvielded iseif 1o show that the Qur'an is

very pro-ferninist book. As a consequence, the motivation behind of imuch of the waork
that we wers doing today was to be abla 1o find (not necessanty pro-feminist in that it
wonld be anti-androcentne) the voice of women within that text. And sometimes what we
find is very beautifui, and sometimes what we find 15 vary tough, sometimes what we
find is very funry and semek‘imes what we find 18 very serious. This i3 because, |
bejieve quite firmly, that the book is a living book. It is mar‘i: to live in our lives and our
lives are funny. and difficult, and sensitive. The book lates to all of those aspects of
aur fives.

Vhat we have 1o do now in the modern era is 10 make available the voice of the
Quran that speaks from the heart of the woman as weil This is unfortunately something
that has such a leng past thel when we begin to do it, some peopie become very
inzecura. They think that if you find the voice of the woman within the text, then the man
doasn't have a voice or, perhaps, that the woman's voice is better than the man's voice,
While all we nave said is not necessarily a comparison to pub men down and make
vomair superior but that Allzh, through his bhock, has given women an egqual
opportunity {0 be voicad through the book, o experience whal is in the bock and
therefore to hve and 1o know Aligh,
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ANNEXE 1:
The Women & Law
in the Muslim World Programme

Participant: The Women ang Law Project is one that we have bean thinking about for
the last four o five vears. This is a project which nas heen directed and guided and
ghaped not by concerns of research but by the needs that have come about and been
e:q,! sszed in the process of networking,

The net resull we hope would be a handibook, something thal women and wom |.
roupRs ::Sl"d gthar human nghis activists couid use In order to heln themseives
trategize. in all of our different countries and commiuniies ine ground sifuabion may' E"f:
ferent, so there is no ong blustint of how we can or would strugale for our rights, ©
“hange eyverything, However, we thought i would be ussful if we could have a cross-
uftural comupilation of Musihim junsprudence and specific laws that affect wemen as they
ist i different communities, What we would aiso ke would be interpretations of Islam:
ne; wiich have been used {o juslify these laws, two, which are based on the feminist
spactive and which aliow pecple, addressed by this book, to see the alternative
3;";,.. Hies that exist.

We would also be focking at not just the igsues faken up by women but also thas
strategies adopied to maximize the space and to resist whal we s2e as very reactionary
wends in some of our courdries. s nol a research project as such: itis a project wnich
15 guided by very urgent felt needs in our various communities. This project is planned in
four phases we would start with pecple and situations in muﬂc.fm countries and move
from that to regional compariscn We have not defined ‘regional' because there are
geegraphical regions, regions in terms of schools of thcl,g?n and reqions i terms of
cultural similarities t*‘uowr’ they may net even share the same school of Islamic thought,
We'll be coliesing enormous quantities of information - not all of which wouiﬂ' he
possitie o pul in a nandoook - but we hope that on some of the major iszues, the
countries and the regions and the international working mesting will ce akle o :der.i_;iy
promty 1ssuas, which are most urgsnily needed for cross-cultural informatior and
sirategies
Over the 1ast faw years we have been trying e identily persuns as well s groups

wihe would be interested. We have limited it to 19, 20 countiies partiaily because even
this 1© an enormous task and we have no idea how we're gomng 1o aclualy be able o
sope with keeping i touch with gach other, feeding information {o each other, etc. So
that is 2 part of tha logistics problams

f l'f:
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